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THE BANK FOR INTERNATIONAL SETTLEMENTS: 
ITS PLACE IN THE GOLD MONETARY 
ORGANIZATION 


HIS article aims to deal with the Bank for International 
Settlements, not in terms of its immediate past or cur- 
rent operations, but to interpret its significance in re- 
lation to the evolution of the gold standard monetary organiza- 
tion. In the latter respect this newly created institution seems to 
possess striking potentialities which will be of great future impor- 
tance to the world of economic activity. The points under which 
the present status and future possibilities of the Bank for Inter- 
national Settlements will be discussed are as follows: (1) major 
stages in the evolution of the gold standard monetary organiza- 
tion; (2) pre- and post-war challenges to the gold standard sys- 
tem; (3) emergence of the Bank for International Settlements in 
the final stage as a keystone in the development of the gold 
standard order; (4) probable stages in the development of the 
Bank for International Settlements toward the fulfilment of the 
evolution of the gold money standard; (5) consequences to be 
expected after the completion of the final stage of development of 
the gold standard monetary organization through the service of 
the Bank for International Settlements. 
1. The three phases in the evolution of the gold standard organiza- 
tion.—From a broad historical standpoint, the major stages 
through which the gold standard monetary organization has 
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evolved may be interpreted as follows: (1) the early formative 
period when gold was the chief circulating medium and in imme- 
diate direct or indirect relation with actual exchange processes; 
(2) the second stage, which witnesses the process of gold absorp- 
tion by commercial banking institutions as reserves against bank 
notes and deposits—credit funds slowly appropriating the func- 
tions of medium of exchange and partly that of the standard of 
value at least over short periods and to some extent over long 
periods; (3) the third stage, now practically culminated, in which 
private banking institutions parted with gold holdings as re- 
serves through the centralization of gold in central banks, per- 
mitting banks to count deposit credit with the central banks as 
their actual working reserve; and (4) the fourth probable stage, 
now seeming to be in the offing, when central banks will permit 
their gold holdings to become concentrated in the Bank for Inter- 
national Settlements as the supercentral bank and count deposit 
credit with the latter as their actual working reserve. 

Now, of course this delineation of stages is not to convey the 
idea that the demarcation can be clearly drawn in point of time. 
For the industrially civilized world as a whole the stages are recog- 
nizable in their monetary history, although not simultaneously 
attained by these respective nations. That is to say, each nation 
exhibited within limits particular characteristics while passing 
through each of the three periods. For example, the United States 
passed through the initial stage from the time gold began to cir- 
culate as money to the period approximately set off by the last 
decade of the nineteenth century; the second stage overlapped 
with the first, during this last decade and reached its culminating 
phase about 1917 when, under war circumstances, gold in hands 
of banks was impounded in the Federal Reserve System; the third 
phase is clearly the one initiated after 1917, its form now prac- 
tically consummated although still continuing. One must not 
overlook the fact that other moneys, such as silver for example 
served along with gold, and, although gold standard monetary 
legislation aided to shape the development, nevertheless the 
above-mentioned stages seemed to have been predicated more on 
other forces than those of legal origin. 
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Theories aiming to explain the relation between money, gold, 
credit, and prices also seem to have been born consonant with the 
periods above outlined. The difficulty with these theories has been 
that they have lagged in relation to the processes which changed 
with the development in the actual gold standard situation. 
Thus, it is still assumed, at one extreme, in many theoretical con- 
structions of the relation between gold, credit, and prices, that 
gold is still in active immediate relation, as a circulating medium, 
with exchange processes. Therefore, it is alleged that gold value 
and goods value can be equated directly in terms of price. How- 
ever, taking a long-time view of the evolution of the gold standard 
monetary organization, and conceiving the true position of gold 
in central banks as an administered reserve against credit opera- 
tions, an alteration in theory becomes imperative. Such altered 
theory would conceive of gold as performing merely an indirect 
regulatory function in relation to the emission and remission of 
bank credit funds, i.e., gold as central banking reserve does not 
only function to some degree automatically but also adminis- 
tratively to limit the extent to which elastic credit funds may be 
created by banks and to influence their contraction in periods of 
business depressions. Obviously, what goes on among the price- 
making factors in realistic commodity markets is to a large extent 
predicated upon the evolutionary processes in the monetary or- 
ganization itself. This is again over short periods conditioned by 
the various phases of the business cycle and by such non-monetary 
factors as operate therein. What is of significance in this connec- 
tion is that in the third phase in the evolution of the gold mone- 
tary system—and this would be equally true of the fourth in the 
offing, an entirely different conception is required of the proc- 
esses attached to the monetary factors for purposes of explaining 
price behavior over both short and long periods. 

2. Pre- and post-war challenges to the gold standard system.—In 
the course of monetary history, the increasing incursion of credit 
operations in business and financial activities has resulted in a 
progressive separation of money functions from gold, especially in 
the third stage, when gold assumed its position as central banking 
reserves. The assembling of gold in central banks permitted a 
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powerful increase in the volume as well as in the scope of credit 
operations, for it aided the increase of primary expansion of bank 
credit and added to this the enormous actual and potential sec- 
ondary expansion of bank credit based upon central banking oper- 
ations. In the United States the belated concentration of gold 
reserves in the Federal Reserve banks witnessed a very rapid and 
voluminous expansion of credit operations, especially since 1917. 
The growth in consumers’ credit, loans on real estate, agriculture 
credit, and in loans on securities as well as in bank investments 
since 1917, offers convincing evidence on this point. In addition, 
debts incident to the World War and to the subsequent rehabilita- 
tion of industries ravaged by war further augmented the increase 
of credit. 

The huge superstructure of credit so created, and which it was 
possible to create, is particularly a phenomenon of the third phase 
in the evolution of the gold standard monetary organization un- 
der the hegemony of central banks. Centralization of reserves per- 
mitted an increase in primary bank credit expansion, as well as in 
the additional funds, through secondary expansion permitted on 
the basis of central bank operations. The effect on prices of this 
huge increase in credit funds since 1921 was held in abeyance on 
account of a remarkable increase in production efficiency. The in- 
flationary effects, however, were chiefly spent in the security mar- 
ket with the concomitant and indirect optimistic revaluation of 
the fixed and other assets underlying common stocks. Neverthe- 
less, it seems a safe conjecture that the increase in credit funds did 
exert an inflationary influence in keeping the commodity price 
level above the pre-war level and in serving to sustain the subse- 
quent course of prices, thus preventing them from dropping as 
much as they might have otherwise in face of increasing produc- 
tion efficiency. In retrospect, the present liquidation period with 
its marked commodity price declines lends credence to this view. 

The point of interest in this connection is that the huge volume 
of credits created and still currently in existence rests on a busi- 
ness world with large fixed assets, much overcapacity and heavy 
attendant overhead costs. In face of a probable long-time declin- 
ing price level inaugurated (1) by deficient gold production, (2) by 
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a reduced rate of credit expansion, and (3) by existing and con- 
tinuing overcapacity under efficient production, not only may the 
liquedation of credits be jeopardized by inadequate reproduction 
and turnover on account of overlarge fixed assets but also by an 
obstreperous price level which may defy resuscitation. All of this 
is inevitable when, as a rule, business enterprises as well as govern- 
ments committing themselves to obligations do so by holding a 
rosy vision of the future and hope to amortize with the vicarious 
aid of a long-time rising price level. In fact, some of the more 
civilized governments in Europe frankly avowed this position be- 
fore the war, and after, with respect to their debts. 

With the third phase of the evolution of the gold standard sys- 
tem climaxed by the credit conditions described above, the emer- 
gence of the idea of a supercentral bank offers auspicious implica- 
tions. In a broad way, it is curious to note that in the United 
States the nature of panics and crises took its complexion from the 
stages in our monetary evolution. Up to the World War, panics 
and crises resulted from money-reserve difficulties because we 
lacked organization in our gold reserves. Also, we had outgrown 
automatic gold-reserve regulation and required an administered 
gold reserve; this became more and more evident before the war, 
since credit constituted a larger portion in our financial mechan- 
ism. In the first decade and a half of the twentieth century these 
financial difficulties appeared to become more and more of a credit 
nature, but still largely of a money-reserve origin on account of 
our unorganized gold standard system. Leaping to the crises of 
1929-30 in order to avoid entanglements with immediate post- 
war factors, we witnessed and are witnessing for the first time in 
the United States a real credit crisis. That this seems true one 
may glean from the reserve ratios and gold holdings of the Federal 
Reserve System and from the harshness and character of the cred- 
it liquidation which has been under way since the latter months of 
1929. The evolved stage of central banking must not be regarded 
as vitiating the importance of gold reserves, but attention is called 
to their growing significance as regulatory rather than as con- 
vertible reserves. One cannot avoid the suggestion that if the war 
had not occurred there would have appeared a need for a super- 
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central bank just the same. European countries, particularly 
England, France, and Germany, were already approaching satu- 
ration of their credit system and required the relief which the 
Bank for International Settlements now is to afford. 

3. The Bank for International Settlements as the keystone jn the 
fourth and final stage of evolution of the gold monetary organiza- 
tion._-The immediate occasion of originating the Bank for Inter- 
national Settlements was, of course, the attempt to meet the 
transfer problem connected with reparation payments by Ger- 
many—no better and more fertile occasion could have been 
desired. It provided a favorable setting for the creation of an 
institution which the world needed badly. It already had become 
an economic necessity through the evolution of the gold standard 
monetary organization long before payments of reparation be- 
came an issue. The origination of a supercentral bank must be in- 
terpreted as man’s stroke to provide an instrument in which and 
through which the normal development of a credit system could 
find satisfactory expression. Further successful evolution of the 
capitalistic system is to a large extent dependent on the continu- 
ous growth and use of credit. Jn short, the Bank for International 
Settlements is the keystone in the fourth and final stage in the evolu- 
tion of the fagging gold standard system. 

There was much at stake in the development of the future 
credit and price situation on the basis of very immediate evidence. 
The increased volume and expanse of credit operations under the 
influence of the central banking régime in the third phase, the 
growing long-time character of these credits, the large efficient un- 
derlying production capacity with its continuing pressure on 
prices, the heavy overhead costs attending the enlarged fixed as- 
sets, declining gold production—all of these factors rendered un- 
certain the possibility of amortization through timely reproduc- 
tivity and turnover. The desirability of staving off public clamor 
for managed currency systems or for extra-metallic monetary 
standards need not be questioned. The imminent political factors 
involved, possibly in a long-time decline of the price level on ac- 
count of lower wages and personal incomes attendant thereon, 
held potential political dangers for the social and economic sys- 
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tem. A rapidly rising standard of living with its necessary correla- 
tive, increasing production and consumption, could be insured 
more easily against jeopardy inherent in the crystallized credit 
structure reached in recent times provided a new means could be 
found promptly to retain at least the current price level if not to 
instigate a long-time climbing one. With these conditions and im- 
perative factors so ominously challenging, the immediate crea- 
tion of a supercentral bank attests to the genius of our financial 
leaders. It remains for us to interpret the significance of probable 
phases of development of the Bank for International Settlements 
in order that it may meet the requirements which the forces in the 
credit system have laid out for it in the final stage of our gold 
standard organization. 

4. Three probable stages in the development of the Bank for Inter- 
national Settlements.—The general outline of the development of 
the supercentral bank may be forecast on the basis of giving more 
complete expression to the requirements of the existing gold 
standard organization: (1) the period of assimilation with na- 
tional banking systems, particularly with existing central banks 
and national money markets, through operation chiefly with its 
own capital and deposits of central banks; (2) the second phase of 
adding clearing operations with permissible custodianship of a 
gold settlement fund and of partaking an increasing responsibility 
for regulating disparities arising between the respective national 
money and exchange markets, first, aiming to smooth them out 
and later to counteract impending changes by anticipating them; 
and (3) the final stage, culminating in its influence as an organ of 
tertiary credit expansion—the maturing of this somewhat pre- 
destined position will await the revisions of legal reserve require- 
ments of central banks and the development of an active attitude 
on the part of the national banking systems toward using the 
supercentral bank. 

The formative character of the initial stage is self-evident. No 
significant additions or changes in credit operations may be ex- 
pected. The working capital of the Bank for International Settle- 
ments will be obtained from the stock subscriptions and deposits 
of central banks, as has already taken place. These operations 
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merely changed the loci of the funds and the place from which 
they are handled in money markets, although an alteration of 
policy with respect to administering these funds might presuma- 
bly exercise different effects than would have maintained had the 
funds remained in former hands. It seems that this stage is merely 
a preliminary one occupied with processes of initial assimilation of 
superbank operations with those of the national systems. 

The second phase will witness a more positive set of credit 
operations. The development of clearings of an international 
character requiring the handling of a gold settlement fund will 
initiate far-reaching consequences. These will be (1) economizing 
gold by reducing international shipments, (2) moderating of vari- 
ations in foreign exchange rates, (3) utilizing the mildly acquired 
power to create credit funds on the basis of the gold deposited or 
acquired in its own right, for purposes of synchronizing national 
money markets and of anticipating disparities therein by means of 
short-term credit operations. The effects of these will undoubted- 
ly be to raise the total volume of credit operations over and above 
what would otherwise be possible had there been no supercentral 
bank. At first the superbank might conceivably operate in and 
out of national money markets, while later it might remain more 
or less in all markets similar to the practices of central banks 
which long ago found it necessary to be in the money market at 
all times if they wished to exercise influence in it. 

The Bank for International Settlements will attain its matured 
position in the final phase in the evolution of the gold monetary 
system when it undertakes measures and responsibility for ter- 
tiary credit expansion. Concepts of “‘secondary”’ as well as of 
“tertiary” credit expansion imply that the underlying banking 
systems can expand credit funds to a greater extent when reserves 
are centralized, and in addition there is further expansion pos- 
sible on the basis of credit operations permissible to central banks 
or to a supercentral bank. Funds resulting from the credit oper- 
ations of central banks as well as the supercentral bank may be 
used to build up reserves at these banks by the underlying bank- 
ing system. The exercise of tertiary credit expansion by the Bank 
for International Settlements will require a further development 
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in the centralization of gold reserves. It seems a logical step in the 
light of historical experience with gold. First, gold passed, as we 
have already stated, from a circulating medium into coffers of 
banks, then from these private banks into the possession of cen- 
tral banks, and now comes the final shift from central banks to the 
supercentral bank. The nations’ gold reserves may be divided into 
two parts: (1) that portion which experience has determined to 
be the approximate minimum national reserve which under nor- 
mal conditions remains in a nation as a residual and (2) that por- 
tion which shifts or is shiftable between nations according to dis- 
harmonies arising in international balances of payments. The lat- 
ter portion might again be subdivided into (a) that part which 
actually does shift over short intervals and (6) that part which is 
considered as a protective supply acting or conceived as a neces- 
sary buffer for emergency between the actually shifting supply 
and the national minimum. For example, the national minimum 
for the United States might be pointed to as being the amount 
calculated on the basis of the average Federal Reserve require- 
ment against demand liabilities, deposit and circulating notes— 
given the 35 and 4o per cent legal ratios, plus the gold in the 
United States Treasury held against greenbacks, etc. The “free 
gold,”’ now calculated by some authorities to be in the neighbor- 
hood of $800,000,000, would be equal to the second shiftable por- 
tion. However, no one would suggest under present conditions 
that all of this is a disposable portion. A certain portion of this is 
regarded as a buffer between the really disposable portion and the 
national minimum supply. 

5. Consequences which may be expected.—Naturally, the various 
nations, through their central banks, in the future might be ex- 
pected to place with the Bank for International Settlements, 
as experience is gained and confidence has been acquired with 
effective sentiment and measures for international peace, roughly 
first the portion of shiftable and disposable supply of gold, then 
the intermediate buffer part, and finally the entire supply of 
the now conceived necessary national minimum. While these 
deposits of gold are undertaken, central banks must be legally 
permitted to count deposit credit with the Bank for International 
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Settlements as reserve. When these conditions are fulfilled, the 
tertiary credit expansion can be undertaken with responsibility 
therefor lodged in an international body whose credit policies 
for the supercentral bank would be decisive. For how long 
the gold standard system in this final form of operation and 
administration would meet the requirements of the evolving 
credit and capital system can only be a wild guess at this time. 
Perhaps, even before it again reaches a stage of crystallization, 
some efficient and safe form of managed credit system will have 
been evolved through experience to supersede the gold standard 
organization whose service—or, as some would have it, disservice 
—to mankind will have come to an end. The experience gained in 
administering the passing gold standard through the instrumen- 
tality of a supercentral bank may well be productive of the seeds 
of knowledge useful in managing a pure credit system. The credit 
funds under such a system might then be administered so that 
their criteria as a standard of value may be developed on the 
basis of the inherent productive capacities of borrowers and in 
terms of what goods and services can be produced profitably 
without the aid of short-term credit inflation or a long-term climb- 
ing price level. 
W. C. SCHLUTER 














NEWSPAPER ADVERTISING RATES AND 
CIRCULATION 
ASED upon general observation and upon application to 
newspaper publication of the theories of quantity produc- 
tion, many authors have been contented with an assertion 
that advertising space costs less per unit of circulation as news- 
papers in increasingly larger circulation classes are considered. 

It is the purpose of the present study to indicate certain rela- 
tionships between circulation and the advertising rate per agate 
line, with each periodical assumed to have a daily circulation of 
one million copies. This device is known in advertising as the 
“milline” system.’ 

NEWSPAPERS INCLUDED 

Rates and circulation of 1,053 newspapers with circulations 
ranging from goo to 1,273,900 have been used. Excluded from 
this analysis are foreign-language newspapers and special periodi- 
cals such as financial and sporting sheets. All newspapers with 
circulations of 9,500 or more, for which complete information was 
available, were included. 

Newspapers were grouped in classes based upon circulation, 
without reference to advertising rates. These classes were per- 
mitted to vary in range of circulation because of an apparent 
tendency to cluster within clearly definable ranges, possibly af- 
fected by population areas, and with large gaps between. It was 
not possible to obtain significant classes with constant arithmetic 
intervals. However, an effort was made to center the classes on 
even thousands, and to include as many periodicals as possible in 
each class selected. 

Percentage variation in ranges is apparent from the charts. The 
16,000 class includes circulation from 15,500 to 16,500, a differ- 
ence of 6.5 per cent, whereas, the 25,000 class has limits of 22,500 
and 27,500, a difference of 22.2 per cent. 

* Sources of data: A Complete Directory of Country Newspaper Rates, American 
Press Association, July 1, 1920; Standard Rate and Data Service, July 1929; Audit 
Bureau of Circulations; U.S. Post-office Department. 
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In the highest circulation classes the number of newspapers is 
small and the ranges are large. In the class 375,000-475,000 there 
are only 5 periodicals. Above 475,000 there are but 6 newspapers 
and these varied too much in circulation to include as a class in 
our computations. 

Samples were chosen for newspapers with circulations under 
9,500. For instance, in the circulation range of from goo to 4,750, 
24 weekly newspapers were selected for each of the ten circula- 
tion classes, or a total of 240 newspapers. 

Similarly, 24 evening dailies were chosen for each of six classes 
within the circulation range, 1,750-4,750. Only evening dailies 
were used to compute averages for daily periodicals within this 
range since there are few morning dailies with such small circula- 
tion. 

In the circulation range, 4,750—-9,500, only 12 evening papers 
were selected for each of the five classes, in order that the evening 
dailies might not outweigh the morning papers in this group. 

All morning newspapers and combination dailies with circula- 
tions exceeding 4,750 were included, except those falling in the 
special classifications, such as foreign-language periodicals. By 
combination daily is meant a morning and an afternoon paper 
with only one rate quoted jointly. Of 129 combination dailies, all 
except 9 required purchase of space under one contract for both 
morning and evening editions. Though these 9 permitted optional 
use of morning or evening editions, they were included with the 
other combinations. 

Separate calculations were made for weekly and for daily news- 
papers with circulations below 4, 50, because a preliminary analy- 
sis made apparent the fact that daily newspapers charge higher 
advertising rates than do weekly periodicals approximating the 
same circulation. 

In order to obtain geographical distribution in the sample 
groups, newspapers were selected from the twelve Federal Reserve 
districts. In the few circulation groups where such distribution 
was difficult, papers from adjacent territory were included. 

Open advertising rates for “general’’ advertising were used ex- 
clusively. Local advertising rates were not available. All dis- 
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counts and extra charges, such as for quantity discounts and 
composition charges, were ignored. 

In illustration of the method by which groups were constituted, 
o may be chosen, with a mid- 


5 
2 


the circulation range 2,250—-2,7 
point between these ranges of 2,500. Two newspapers were se- 
lected from each of the Federal Reserve districts, giving a total 
sample of 24 from which to calculate an average milline rate. 

An average milline rate was obtained for each class, as follows: 
By multiplying the actual rate per agate line for a newspaper by 
one million and dividing the total by the actual circulation, the 
milline rate for that particular paper was obtained. For example, 
a newspaper with an open rate of $0.04 and a circulation of 4,700 
(.0047 millions) would give a milline rate of $8.51. Having ob- 
tained the milline rates for all papers in the class, the total was 
found and divided by the number of papers. In the class of even- 
ing dailies approximating 4,500 circulation, the milline rates of 
the 24 papers total $206.04, an average of $8.58. 

Data are presented for two groups in Table I. The first ten 
rows are concerned with weekly periodicals, the remainder with 
daily newspapers. 

Columns 3, 4, and 5 record milline rates by circulation classes. 
In column 4 the medians, or middle values, are quoted and in 
column 5 the arithmetic averages of rates. 

Trend, or “normal,” values occupy the last three columns. 
Column 6 presents values on a geometric (percentage) basis when 
one trend is fitted to the complete series of daily papers. When the 
trend is fitted to grouped classes, the values in columns 7 and 8 
are obtained, the former with both circulation and rates treated 
geometrically, the latter with rates in arithmetic and circulation 
in geometric progression. Further treatment of the trend values 
are given in Tables II and III. In Charts I and II the values in 
columns 8 and 7 are graphed. 


PURPOSE IN FITTING TRENDS 
With newspapers varying widely in nature, representing diverse 
areas and ranging in circulation from less than one thousand to 
more than one million per day, a simple average of circulation as 
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TABLE I 


NEWSPAPER RATES AND CIRCULATION 
Weekly and Daily Periodicals by Classes 
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TABLE I—Continued 
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related to advertising rates is of no significance. By fitting trends 
it was hoped that relationships might be discovered to exist be- 
tween rates and circulation that could be described mathemat- 
ically. 

A standard of relationship should be of value as a general guide 
to the advertiser purchasing space and to the publisher selling 
lineage. It should, therefore, provide a basis from which to gauge 
the variation of a particular periodical and for isolating and 
weighing other factors such as quality circulation.’ 

Two types of comparisons were selected for particular, and dif- 
ferent, purposes: (1) Changes in actual milline rates in dollars 


*Several factors are recorded in a later section of this article. 
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were associated with percentage changes in circulation; (2) both 
rates and circulation were studied with reference to percentages 
of change. The first is graphed in Chart I, the second in Chart II. 


CHART I 
CHANGES IN AcTUAL MILLINE RaTEs IN DOLLARS ASSOCIATED WITH PERCENT- 
AGE CHANGES IN CIRCULATION. INSET: CONTINUATION OF CHART (UPPER 
Lert-HAND CORNER) BUT WITH VERTICAL SCALE REDUCED ABOUT ONE- 
THIRD 
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The former permits of comparison of advertising rates in actual 
monetary units while circulations are varying on a percentage 
basis. Therefore, the vertical axis of the first chart records arith- 
metic changes, the horizontal axis, geometric (logarithmic). Both 
axes in Chart II are in logarithmic units. 
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Though a single, complex curve and formula would present an 
adequate description of the entire data of Chart I, it could be used 
with less facility in the practical problem of measuring rate and 
circulation differences between groups of newspapers. in other 
words, it was decided that a complex formula, though a close fit, 
should be sacrificed to a series of straight lines, in order that con- 
stant changes within groups might be preserved. After experi- 
menting, five groups, as recorded in Table II, were chosen.$ 


RATE AND CIRCULATION CHANGES 


In the first column of Table II the midpoints of the lower and 
upper classes oi circulation included within each group are given. 
The second column records the number of classes in each group. 
In the last four columns are stated in dollars the differences in 
milline rate between one class in a group and another class in the 
same group having circulations larger by 10 per cent, 25 per cent, 
50 per cent, and 100 per cent. For instance, in the 5,125-15,000 
group the rate differential between the “normal” rates for two 
classes, one with a circulation twice that of the other, is $1.70. 
The 6,000 class has an average rate computed from the formula, 


Y =11.17351 — 5.64610 log x, of $6.78; the 12,000 class has a com- 
puted rate of $5.08. When one circulation class exceeds another 
by 50 per cent, the rate of the larger is one dollar less than the rate 
of the smaller. The “normal” rate for papers averaging 9,000 cir- 
culation is $5.78, or one dollar less than the rate for the 6,000 


class. 
After experimenting with various groupings those given in the 


’ Newspapers with circulations exceeding 500,000 were omitted. Their rates and 
circulation are tabulated below: 





Milline 
Rate 


Evening dailies 
Bulletin (Philadelphia, Pa 5 | $5,753 $1.17 
American (Chicago, III.) | 5 1.34 
Journal (New York City 2 | 34.48 1.97 


Morning dailies 
Tribune (Chicago, III.) 
News (New York City) 


Morning and evening combinations 
Times and Star (Kansas City, Mo.) 
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table were chosen, because: (1) the number of classes in each 
group does not vary greatly; (2) the midpoint of the highest cir- 
culation class in each case is about three times that of the lowest 
class; (3) the extreme classes seemed to have ‘‘normal”’ relation- 


TABLE II 


NEWSPAPER CIRCULATION AND MILLINE RATE 
A Comparison of Changes: Milline Rate in Dollars with Circulation 
in Percentages* 


| 
| DIFFERENCES IN AVERAGE MILLINE RATE BETWEEN 
Two CLASSES IN THE SAME Group, OnE HavING 
| NUMBER OF | AN AVERAGE CIRCULATION WHICH IS 
CIRCULATION GROUPS CLASSES IN | GREATER BY: 


| GROUPS senenaemenns 








Weekly papers: 
1,000-4,500 
Daily papers: 
2,000-5,125 .52 78 
] 

5,125-15,000 .23 | 5 7O 
1 5,000-45,000 14 | 04 
45,000-126,250 3 .07 | .16 49 
126,250—425,000 3 3 . 25 
| 
* Based upon trends by groups as follows: for the first group (weekly newspapers), y (milline 
rate) =18.309—17.777 log x (circulation in thousands of copies); and for the groups of daily papers, 
in order, y=16.32795 —12.56368 log X; y=11.17351 —5.64610 log X; y=8.49708—3.44040 log X; 

5.66186 — 1.64607 log X; and y =3.87534—.82155 log X. These trends are plotted in Chart I. 











ships of circulations and rates on the graphs; and (4) the trends of 
the groups merged well.‘ 

Illustrative of the significance of breaking the series into classes 
and groups of classes, is the vast range of circulations and milline 
rates. It is not appropriate, for instance, to compare newspapers 
approximating 1,000 circulation having an average milline rate of 
$20.43, with those averaging 425,000 copies having an average 
milline rate of $1.62. As we reach the class of 2,000 circulation, 
we find a rate less by $7.89 than the rate for the 1,000 class. News- 

4 The extreme classes are used in two groups. The 5,125 class has a semi-log 
trend value of $7.41 in the first group and $7.17 in the second. Computed rates for 
the 15,000 class were $4.53 and $4.65 for the second and third groups; for the 45,000 
class, $2.81 and $2.94; and for the 126,250 class, $2.20 and $2.15. Slight com- 
promises were made for the border classes in Table I to assure a continuous curve. 
The lines of trend in the double logarithmic chart were treated similarly. An ad- 
justed trend was used to raise rates for classes in the third group eight cents, which 
provided a perfect fit with the second and fourth groups. 
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papers in the 200,000 class have an average rate of $2.07, more by 
$0.45 than the rate for papers with 425,000, about double the 
circulation. 

Table III presents the five groups chosen for the second com- 
parison. The upper limit of each group is about triple the lower 
limit. The computed rate for the highest class in one group merges 
well with the computed rate for the lowest class in the next larger 


TABLE III 


NEWSPAPER CIRCULATION AND MILLINE RATE 
A Comparison of Percentage Changes* 





| 
THE PERCENTAGE DECREASE IN AVERAGE MILLINE 
| RATE BETWEEN ONE CLASS AND ANOTHER IN 
| NUMBER OF THE SAME Group, AN AVERAGE CIRCU- 
CIRCULATION GROU! | CLASSES IN | LATION GREATER BY: 
GROUPS 





Weekly papers: 
1,000-4,500 
Daily papers 
2,000-5,125 
5,125-15,000. 
I 5,000-45,000 
45,000-1 26,250 
120,250-425,000 
Ungrouped dailies: 
2,000-—425,000 . } 3 
| | 


* The trend equations by groups were as follows: for the first group (weekly newspapers) log y 
(milline rate) = 1.28109 —.62668 log x (circulation in thousands); and for the groups of daily papers, in 
order, log y=1.27521 —.58455 log x; log y=1.17919 —.44033 log x; log y=1.13—.40 log x (used in- 
stead of the fitted trend, log y=1.1382 —.4126, to raise rates for every class in the group eight cents, to 
connect with trends for the groups above and below); log y =.93782 —.28245 log x; and log y=.73001 — 
.18835 log x. The equation for the single trend based upon all daily newspapers was log y=1.12631 — 
.37258 log x. 
group. In the last column is disclosed the effect upon rates of the 
doubling of circulation. For instance, as the circulation increases 
100 per cent in the 1,000-4,500 group, the milline rate decreases 
35.2 per cent. Similarly, in the last group, as circulation doubles, 
the rate declines 12.4 per cent. 

By reference to the actual circulation of a newspaper, and to 
the ‘‘normal”’ milline rate within the particular class, the adver- 
tiser can approximate the position of that newspaper and inves- 
tigate reasons for variation above or below. Similarly, as circula- 
tion increases, the publisher can find through the tables the 


“normal” rate to which his periodical should adjust as a base. 
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OTHER FACTORS AFFECTING RATES 

It seems apparent from our study that quantity of circulation, 
which reflects the economies of quantity production, is probably 
the most important single factor affecting advertising rates. The 
importance of other factors requires further detailed study. Some 
of these factors, together with pertinent facts are as follows: 

1. Geographical differences.—Difierences in rates may in part 
be accounted for by differences in population, particularly as be- 
tween metropolitan areas and other communities. As an instance 
of geographical variation in rates, Massachusetts and Michigan, 
with approximately the same populations, may be compared. In 
the former, the joint minimum milline rate for all daily news- 
papers in the state is $3.596; in Michigan the rate is $2.596. The 
circulation of English daily newspapers per person for Massachu- 
setts is .564 copies, and for Michigan, .329 copies.s 

2. Competition.—Rates are affected by competition whether the 
strife be merely a continuous campaign or cutthroat competition. 
Conversely, there are found certain monopolistic situations where 
the more important newspapers in certain communities are in the 
control of single groups, with attendant higher rates. 

3. Combination.—As a whole, average rates of combination 
dailies are higher than the average rates of non-combination 


morning and evening papers in the same circulation classes. This 
is particularly true of newspapers with circulations below 75,000. 
Of the 23 circulation classes in the range 5,125—75,000, combina- 
tion average rates are lower in only two cases. It is the usual 
practice in combination offers to permit the subscriber to choose 


either morning or evening paper, but to require the purchaser of 
“general” advertising to use both. 

4. Chain news papers.—Observing the rates of newspapers be- 
longing to a chain of more than twenty units, it was found that 
twelve had rates below the average rate for the class, five above 
the average and three about average. Another chain with over 

5 Population, 1920. Circulation and rates as of October 1, 1924; from Space Rates 
and Circulations, Bureau of Advertising, American Newspaper Publishers’ Associ- 
ation. Many of the apparently paradoxical facts reported may be accounted for by 
differences in the concentration of population. 
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twenty newspapers had six units with milline rates below the 
average rate of the class, twelve above the average, and four 
about average. Further analysis of other chains and comparisons 
of rates charged by chain units and independent papers in the 
same community are necessary before conclusive evidence on 


chain rates can be reported. 

5. Quality or special appeal.—Frequently a variation in the 
price of a particular periodical from the average of its class will be 
due to special attention to certain fields of interest, such as 
finance. Two newspapers in a Massachusetts community, with 
approximately the same circulation, quote agate line rates of five 
and ten cents, respectively. 

Joun H. Cover, PAut J. THompson, 
AND VINCENT J. COHENOUR 





FEDERAL REGULATION OF GROUP BANKING 
L 


The problem of federal supervision.—The group banking move- 
ment has created a problem in the field of public supervision 
which bank supervisory authorities are unable to cope with at the 
present time. The component banks in a group system may be 
subject to supervision as individual corporations, but to date 
there is no way by which the organization as a whole can be 
brought under the jurisdiction either of the national or the state 
banking authorities. Bank holding companies have been exempt 
from banking examination; and even when a bank acts as a par- 
ent in a group of banks, it is subject to supervision only to the ex- 
tent of its own banking operations. Groups often contain both 
state and national banks and state banks in several states, and 
both members and non-members of the Federal Reserve System. 
Therefore, there is no direct or indirect way by which the group 
as a whole can be examined in its total operations by either federal 
or state authorities. 

Inasmuch as one state cannot examine and supervise banks in 
another state, even if the banks in question are a part of the same 
group, the power to conduct such examinations must be brought 
under the jurisdiction of the federal government. 

The problem, then, resolves itself into the question: Does the 
federal government have the power to pass a national law, that 
would be constitutional, to bring all group systems which extend 
across state boundaries, and are therefore beyond state control, 
under federal jurisdiction for regulation and examination? 

a) These groups may contain only state banks, or 

b) They may contain both national and state banks. 

This part of the article is devoted to a discussion of certain 
negative aspects of the problem, but the following part makes 
constructive suggestions. 

The commerce clause of the Constitution.—It is not possible, un- 
der the commerce clause of the Constitution, to find powers au- 


127 
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thorizing federal supervision and regulation of group banking, 
since the banking business is not commerce." 

It is well established that the element of transportation is es- 
sential to commerce, or constitutes commerce itself.? It is also es- 
sential that the subject of the transportation be a commodity. In 
a case where a broker dealt in foreign bills of exchange, the court 
said that he was not engaged in commerce but in supplying the 
instruments of commerce, and that a state tax upon a money and 
exchange-broker was not void as a regulation of commerce.’ 

Commerce involves an exchange of goods.‘ The courts have de- 
cided that one is engaged in interstate commerce when he carries 
goods in his own wagon from one state to another for sale at their 
destination,’’s or ‘“‘when he pipes oil from his well in one state to 
his refinery in another for ultimate disposition in the second 
state,’ or “when he buys goods in one state and carries them into 
another on his own person for his own use.’” 

It has also been held that the lending of money by a citizen of 
one state to a citizen of another does not constitute interstate 
commerce,* and under the Fourteenth Amendment all the privi- 
leges and immunities enjoyed by individuals are likewise applica- 
ble to corporations. 

It has also been held that interstate insurance transactions are 

* The judicial interpretation of the commerce clause began in 1824 with the 
significant opinion of Chief Justice Marshall in the case of Gibbons vs. Ogden, wherein 
a grant of the state of New York, for the exclusive right to navigate the waters of 
New York, with boats propelled by fire or steam, was held void as repugnant to the 
commerce clause of the Constitution, in view of the fact that it prohibited vessels 
licensed by the laws of the United States from carrying on the coast trade through 
navigating the said waters by fire or steam. The broad and comprehensive construc- 
tion of the term ‘“‘commerce,” in this opinion, is the basis of all subsequent decisions 
construing the commerce clause and is the recognized source of authority. See 
Gibbons vs. Ogden, g Wheaton 1 (1824). 

2 Railway Co. vs. Husen, 95 U.S. 465 (1877). 

3 Nathan vs. Louisiana, 8 Howard 3 (1870). 

4 Gibbons vs. Ogden, 9 Wheaton 1 (1824). 

Ss Kirmeyer vs. Kansas, 236 U.S. 568 (1915). 

6 The Pipe Line Cases, 234 U.S. 548 (1914). 

7 U.S. vs. Hills, 248 U.S. 420 (1919). 

8 Nelms vs. Mortgage Co., 92 Ala. 157 (1890). 
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not interstate commerce, since commodities are not involved. 
This was first decided in 1868 with regard to fire insurance. The 
court said: 

The contracts are not articles of commerce in any proper meaning of the 
word. They are not subjects of trade and barter offered in the market as 
something having an existence and value independent of the parties to them. 
They are not commodities to be shipped or forwarded from one state to an- 
other, and then put up for sale. They are like other personal contracts be- 
tween parties which are completed by their signature and the transfer of the 
consideration. Such contracts are not interstate transactions, though the 
parties may be domiciled in different states.9 
The business of life insurance was also held not to constitute 
commerce.”° 

Similarly it has been held that “the business of banking is not 
interstate commerce, and a state statute regulating the same is 
not in violation of the commerce clause of the constitution.”" 

Therefore, since the banking business is not interstate com- 
merce, Congress cannot, under the commerce clause, pass any 
legislation regulating banking groups. 

Federal taxing power.—The federal government under its broad 
taxing power may tax group banking out of existence but is 
powerless to regulate or supervise it. The Constitution of the 
United States, while restraining expressly and by implication the 
taxing power of the states, grants certain taxing powers to Con- 
gress. As the federal government, under the Constitution, is one 
of delegated powers, the taxing powers must be found in the ex- 

9 Paul vs. Virginia, 8 Wallace 168 (1868). Also see Hooper vs. California, 155 
U.S. 655 (1894). 

1% N.Y. Life Ins. Co. vs. Cravens, 178 U.S. 399 (1899). Also see Northwestern 
Mutual Life Ins. Co. vs. State of Wisconsin, 38 Supreme Court Reporter 444 (1917), 
and Lunceford vs. Commercial Travelers Mutual Assn. of America, 129 U.S. 805 
(1888). Among the reasons given for the decisions that insurance is a matter for 
state concern only is the immediate fact that if it were held that insurance companies 
chartered in one state but operating in marly states were engaged in interstate com- 
merce, the absence of any device of the federal government to control them would 
leave their activities quite unrestricted. See D. M. Keezer and S. May, The Public 
Control of Business (New York and London: Harper & Bros., 1930), pp. 213-21. 

1 Engel vs. O’Malley, 219 U.S. 128, 182 Fed. 365 (1910). It has also been held 
that “private banking is not commerce, even though the business may involve the 
receipt of bailments from other states.”” See Frederick N. Judson, Inter-state Com- 


merce (3d ed.; 1916), Sec. 8. 
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press or implied powers of the Constitution.’* The source of the 
taxing power of Congress is found in Article 1, Section 8, of the 
Constitution, wherein it is stated that “the Congress shall have 
power to lay and collect taxes, duties, imposts and excises, to pay 
the debts and provide for the common defense and general wel- 
fare of the United States ”” Thus the only express limitation 
upon the taxing power is that it shall be for the payment of debts 
and to provide for the common defense and general welfare of the 


United States." 

In the famous case of McCulloch vs. Maryland, Chief Justice 
Marshall stated the basis of the taxing power and the security 
against its abuse as follows: 

The power of taxing the people and their property is essential to the very 
existence of government, and may be legitimately exercised on the subjects 
to which it is applicable to the utmost extent to which the government may 
choose to carry it. The only security against the abuse of the power is found 
in the structure of the government itself. In imposing a tax the legislature 
acts upon its constituents. This is in general a sufficient security against 
erroneous and oppressive taxation. The people of a state, therefore, give to 
their government a right of taxing themselves and their property, and as the 
exigencies of government can not be limited they prescribe no limits to the 
exercise of the right, resting confidently on the interest of the legislature and 
on the influence of the constituents over their representative in guarding 
them against its abuse. The power to tax extends to persons, property, and 
occupation; it touches property in every shape, in its natural condition, in its 
manufactured state, and in its various transmutations; it may reach business 
in almost infinite forms in which it is conducted, in professions, in commerce, 
in manufactures, and in transportations." 


"3 See Martin vs. Hunter, 4 Wheaton 304 (1816), wherein it is stated that “the 
government of the United States can claim no powers which are not granted to it 
by the Constitution, and the powers which are actually granted must be such as 
are expressly given, or given by necessary implication.” 

3 Implied limitations of the taxing powers are found in the construction of the 
“‘due-process clause.” Thus it has been held that ‘‘the proceeds of a tax must be 
used for public purposes only.’’ See Cole vs. La Grange, 113 U.S. 1 (1884). Also see 
Loan Association vs. Topeka, 20 Wall 655 (1885), in which a statute of Kansas was 
held invalid because by its provisions the property of the citizens under the guise of 
taxation could be taken in aid of private enterprise, which was a perversion of the 
taxing power under Article 1, Section 8, of the Constitution. 

4 McCulloch vs. Maryland, 4 Wheaton U.S. 316 (1819). In this case the Chief 
Justice used the famous expression, so often quoted, that ‘‘the power to tax involves 
the power to destroy.” Also see Hogan vs. Reclamation District, 111 U.S. 701 (1883), 
and State T-x on Foreign Held Bonds, 15 Wall 319 (1872). 
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Therefore, it is quite evident that Congress, under its broad 
power of taxation, could levy a tax which would force the holding 
corporations engaged in the purchase of bank stock out of busi- 
ness, just as the power of taxation was invoked with no purpose 
of revenue in view, but solely to destroy and tax out of existence 
bank notes issued by state banks." 

However, it is not the prohibition of group banking that is 
being sought, but rather its regulation and supervision. It is well 
settled that where a tax has for its sole purpose the regulation of 
a business it is unconstitutional.” Thus it would appear that the 
taxing power of Congress cannot be used for the regulation and 
supervision of group banking. 

Clayton Act and interlocking directorates.—The Clayton Act of 
1914, which in general prohibits interlocking directorates or inter- 
locking of executive officers, is ineffective in preventing the ex- 
pansion of group banking. This is due to the fact that the restric- 
tions contained in the Clayton Act apply only to the interlocking 
of directorates or executive officers between large banks or banks 
in cities over 200,000 in population and only to national banks. 

The provisions of the Clayton Act pertaining to the interlock- 
ing of certain banking directorates, as provided for in Section 8, 
may be briefly stated as follows: 

1. No person who is a director or other officer or employee of a national 
bank having resources aggregating more than $5,000,000 can legally serve at 
the same time as director, officer, or employee of any other national bank, 
regardless of its location. 

2. No person, who is a director in a state bank or trust company having 
resources aggregating more than $5,000,000 can legally serve at the same 
time as director of any national bank, regardless of its location. 

3. No person can legally be a director, officer, or employee of a national 
bank located in a city of more than 200,000 inhabitants who is at the same 
time a private banker in the same city, or a director, officer, or employee of 
any other bank (state or national) located in the same city, regardless of the 
size of such bank. 


The same section of the Act provides certain exceptions. The 
most important provisions of this nature are: 


's Veazie National Bank vs. Fenno, 8 Wall 533 (1869). 
© See Bailey vs. Drexel Furniture Co., 42 Supreme Court Report 449 (1922), for 


a representative case. 
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1. There is no prohibition that a person cannot be at the same time a 
director, officer or employee of a national bank and not more than one other 
national bank, state bank or trust company, where the entire capital stock of 
one is owned by the stockholders of the other. 

2. There is no prohibition that a person cannot be at the same time a Class 
A director of a Federal Reserve Bank and also an officer or director, or both 
an officer and director in one member bank. 


The Act clearly prohibits the interlocking of directorates be- 
tween state and national banks under the same conditions as be- 
tween national banks. But the federal authorities have, in case of 
any disobedience, no choice as to whether they wish to remove the 
disobedient person from the board of the national bank or from 
the board of the state bank. They can only remove him from the 
board of the national bank. In other words, if, in this respect, the 
Act makes reference to state banks, it does not mean that any 
federal legislation is imposed upon them. it is possible that the 
Act may also forbid the interlocking of directorates among state 
banks because it speaks of “banks organized or operating under 
the laws of the United States.’*” The fundamental principle with 
regard to this matter, however, has been laid down >y the Attor- 
ney-General of the United States with the general statement that 
“neither state member nor non-member banks can be said to be 
organized or operating under the laws of the United States within 
the meaning of the Clayton Act.’"* From this it follows that state 
banks and trust companies may have officers and directors in 
common with other state banks and trust companies that are 
members of the Federal Reserve System. 

The matter became further complicated by the Kern Amend- 
ment of 1916, which afforded a somewhat greater latitude of ac- 
tion than under the Clayton Act. The amendment itself author- 
ized any officer, director, or employee of a member bank to serve 
as officer, director, or employee of not more than two other banks, 
banking associations, or trust companies, when organized under 
the laws of the United States or any state, if such other bank, 
banking association, or trust company should not be in substan- 

7 Clayton Act, Section 8. 


8 Federal Reserve Bulletin, November, 1917, p. 744. Also ibid., October, 1916, 
p. 526, and Digest of Clayton Act (100), p. 98, and (203), p. 99. 
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tial competition with such member bank.” It was necessary, how- 
ever, to obtain the consent of the Federal Reserve Board in order 
to continue this kind of relationship with other banks.” In this 


way it became necessary for the Board to investigate the facts 


bearing upon the question of competition. After a careful study 
the Board decided not to revoke permits where interlocking direc- 
torates resulted in the growth of competition.** The McFadden 
Act also added to the discretion of the Board in this respect. 

It would appear, therefore, that inasmuch as the Clayton Act 
and its amendments do not affect member or non-member state 
banks, and since national banks may readily circumvent the pro- 
visions of the Act by holding such directorates in other banks 
through dummy directors or officers or directors of its investments 
affiliate, who do not act upon the board of directors of a national 
bank, the provision regarding interlocking directorates does not 
prevent the development of group systems. 

Shareholdings by national banks.—In considering the matter of 
federal regulation, it should be remembered that national banks 
cannot invest in the shares of other national banks, state banks, 
or trust companies.”? The National Bank Act of 1864 and all its 
revisions, as well as the Federal Reserve Act, are silent on this 
question; but the United States Supreme Court has held in vari- 
ous decisions that national banks cannot invest in stocks of any 
kind, except as noted above. However, these rulings serve to re- 
strict group banking from a federal point of view only in so far 
as national banks may endeavor to directly purchase bank stocks. 

Limitations upon the powers of national banks in this respect 
were pointed out in the case of California National Bank vs. 
Kennedy, when the United States Supreme Court held that “the 
power to purchase or deal in stock of another corporation, is not 
expressly conferred on national banks, nor is it an act which may 
be exercised as incidental to the powers expressly conferred. A 


'? Kern Amendment to the Clayton Act (May 15, 1916). 

20 Ibid. 

2* Report of the Federal Reserve Board, 1923, p. 51. 

22 Exceptions are made for stock in Federal Reserve banks, institutions financing 
foreign trade, and agricultural credit corporations. 
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dealing in stocks is consequently an ultra vires act.’’*? This deci- 
sion is based on old authority, since previously in 1823 the United 
States Supreme Court held with reference to the old United States 
Bank, that “dealing in stocks is not expressly prohibited, but such 
a prohibition is implied from the failure to grant the power.’ It 
was further held that a prohibition against trading and dealing 
was nothing more than a prohibition against engaging in the ordi- 
nary business of buying and selling for profit.’ 

In California National Bank vs. Kennedy it was also held by 
the United States Supreme Court that a national bank cannot 
be a shareholder in a savings bank.” Such an investment would 
constitute an ultra vires act. Another case, which specifically for- 
bids national banks from buying shares of other national banks, 
is that of the Concord First National Bank vs. Hawkins, in which 
the following decision was rendered: ‘‘The provision, forbidding 
a national bank to own and hold shares of its own capital stock, 
would in effect be defeated, if one national bank were permitted to 
own and hold a controlling interest in the capital stock of an- 
other.””?? 

While it can be clearly seen from these decisions, that a na- 


tional bank cannot directly buy or sell the shares of other banks, 


3 California National Bank vs. Kennedy, 167 U.S. 366 (1897). 

44 Fleckner vs. President, Directors and Co., of the Bank of the United States, 8 
U.S. 338 (1823). 

5 Ibid. 

* California National Bank vs. Kennedy, 167 U.S. 366 (1897). 

27 Concord First National Bank vs. Hawkins, 174 U.S. 369 (1899). In National 
Bank vs. Caxse, 99 U.S. 628 (1878), the Supreme Court also held that ‘‘no express 
power to acquire the stock of another corporation is conferred upon a national bank, 
but it has been held that as incidental to the power to loan money on personal se- 
curity, a bank may in the usual course of doing such business accept stock of another 
corporation as collateral and by the enforcement of its rights as pledgee it may be- 
come the owner of the collateral and be subject to the liability as other stockhold- 
ers.” The same court also stated in First National Bank vs. Exchange National 
Bank, 96 U.S. 122 (1877), that ‘‘a national bank may be conceded to possess the 
incidental power of accepting in good faith stock of another corporation as security 
for previous indebtedness. It is clear, however, that a national bank does not possess 
the power to deal in stocks. This prohibition is implied from the failure to grant the 


power.” 
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holding corporations, or any other corporations,” no existing fed- 
eral regulations can stop the officials of national banks, or their 
representatives, from organizing bank holding corporations and 
purchasing or exchanging the stock of national banks, or having 
the shares of a national bank and an investment affiliate evi- 
denced by a combined-share certificate on a pro rata basis. 

It appears, therefore, that the federal government is unable to 
cope with the problem of supervision of group banking by resort- 
ing to the powers so frequently utilized which have been granted 
under the commerce clause, the Clayton Act, and the broad tax- 
ing provisions of the Constitution. 


II 


The problem with which Congress is now called upon to deal 
is, legally, one of the most difficult and technical questions to be 
found today in the realm of jurisprudence. If the matter is to be 
a subject of federal regulation, as necessarily it must be if it is to 
be effectively curbed and guided, then it is necessary, as a pre- 
liminary step, to ascertain where, if at all, in the federal Constitu- 
tion the general regulatory power of Congress may be found. 


Implied-powers clause of the Constitution.—It might be held that 
the right of Congress to supervise group banking would arise from 
the right of Congress to establish and regulate national banks and 
other members of the federal Reserve system. But the right to es- 
tablish national banks and the Federal Reserve System arises 
from the “implied-powers’”’ clause of the Constitution. It has been 
clearly expounded by Chief Justice Marshall: 


The government of the United States, then, though limited in its powers, 
is supreme; and its laws, when made in pursuance of the Constitution, form 
the supreme law of the land, “‘anything in the constitution or laws of any 
state to the contrary notwithstanding.” 

Among the enumerated powers, we do not find that of establishing a bank 
or creating a corporation. But there is no phrase in the instrument which, 


#8 The McFadden Act has not altered the previous regulations so far as dealing 
in shares is concerned. Section 5136 of the National Bank Act in its revised text 
now grants power to national banks to conduct certain investment operations, all of 
which, however, are confined to marketable obligations evidencing indebtedness. 
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like the articles of confederation, excludes incidental or implied powers; or 
which requires that everything granted shall be expressly and minutely 
described 

Although, among the enumerated powers of government, we do not find 
the word “‘bank” or “incorporation,” we find the great powers to lay and 
collect taxes; to borrow money; to regulate commerce; to declare and conduct 
a war; and to raise and support armies and navies It can never be 
pretended that these vast powers draw ... . others of inferior importance, 
merely because they are inferior. Such an idea can never be advanced. But 
it may with great reason be contended, that a government, intrusted with 
such ample powers, on the due execution of which the happiness and pros- 
perity of the nation so vitally depends, must also be entrusted with ample 
means for their execution 

The government which has a right to do an act, and has imposed on it 
the duty of performing that act, must, according to the dictates of reason, be 
allowed to select the means 


Therefore, it appears that the power to establish the national 
banks and the Federal Reserve System is derived from the ‘‘im- 
plied-powers”’ clause of the Constitution.*° 

The currency clause.—The modern conception would probably 
be to consider the currency clause of the Constitution as a second 
source of regulatory power," and construing the implied powers 


clause and the currency clause together, lend to the federal gov- 
ernment a strong control over currency and monied corporations. 
According to the court in the case of Veazie Bank vs. Fenno, 


It cannot be doubted that under the Constitution the power to provide a 
circulation of coin is given to Congress. And it is settled by the uniform 
practice of the government and by repeated decisions, that Congress may 
constitutionally authorize the emission of bills of credit. It is not important 
here, to decide whether the quality of legal tender, in payment of debts, can 
be constitutionally imparted to these bills; it is enough to say, that there can 
be no question of the power of the government to emit them; to make them 


29 McCulloch vs. State of Maryland, 4 Wheaton 316, 4 L. Ed. 576 (1818). 
3 United States Constitution, Art. 1, Sec. 8: ‘Congress shall have the Power 
To make all Laws which shall be necessary and proper for carrying into 

Execution the foregoing Powers, and all other Powers vested by this Constitution 
in the Government of the United States, or in any Department or Officer thereof.” 

3 U.S. Constitution, Art. 1, Sec. 8: ‘‘Congress shall have the Power 
coin money, regulate the Value thereof, and of Foreign Coin, and fix the Standard of 
Weights and Measures.” 

Art. 1, Sec. 10: “‘No State Shall . . . . coin Money; emit Bills of credit; make any 
Ching but gold and silver Coin a Tender in Payment of Debts ’ 
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receivable in payment of debts due to itself; to fit them for use by those who 
see fit to use them in all the transactions of commerce; to provide for their 
redemption; to make them a currency, uniform in value and description, and 
convenient and useful for circulation. These powers, until recently, were only 
partially and occasionally exercised. Lately, however, they have been called 
into full activity, and Congress has undertaken to supply a currency for the 
entire country 

Having thus, in the exercise of undisputed constitutional powers, under- 
taken to provide a currency for the whole country, it cannot be questioned 
that Congress may, constitutionally, secure the benefit of it to the people by 
appropriate legislation Without this power, indeed, its attempts to 
secure a sound and uniform currency for the country must be futile.’’s? 


This case, decided in 1869, just fifty years after the decision in 
McCulloch vs. Maryland, shows the trend of judicial opinion to- 
ward a stronger, more powerful central government. By imper- 
ceptible steps Congress has assumed ever greater control over the 
banking business, until today there is little doubt that any legisla- 
tive action, no matter how radical, would be attacked from a prac- 
tical viewpoint rather than a legal one. It seems possible that 
Congress, should it so desire, could even put out of existence all 
banks not under national control, through the exercise of the tax- 
ing power and the broad provisions of the currency clause. 

Nature of a banking corporation.—Future legislation affecting 
banks and their conduct must take into consideration the fact 
that banking is fundamentally a business, and as such has certain 
legal rights as well as obligations in common with other individual 
and incorporated commercial enterprises.*4 

Banks should be subject to governmental control to such an 
extent as involves the public welfare. Supervision in the interest 
of safety is clearly within the normal scope of government; in- 
cluded in this is the right to charter, to enter, and to examine. 
Beyond this, however, the right of the government to intervene 


32 Veazie Bank vs. Fenno, 8 Wallace 533, 19 L. Ed. 482 (1869). Italics are the 
writer’s. 

33 The Comptroller of the Currency has also said: ‘There is no question in my 
mind that Congress could eliminate the state banks.’ See Hearings before the Com- 
mittee on Banking and Currency, House of Representatives, Seventy-first Congress, 
Second Session, p. 268. 

34 See Osborn vs. Bank of United States, g Wheaton 738, 6 L. Ed. 204 (1824), 


for further details on this point. 
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and control is, theoretically at least, insupportable. The govern- 
ment does not own any banks, except the federal intermediate 
credit banks; its interest in banking is no greater than its interest 
in manufacturing or in agriculture. It is the peculiar function of 
the government to supervise and regulate, but only to such an 
extent as will make banking safe, for to that extent the public is 
vitally interested. Too great a freedom tends to make the banking 
situation worse rather than better. However, the law cannot cure 
by statutory action the ills inherent in every kind of management. 
Its province is fundamentally ministerial, even though it may be 
directorial.*s 

There is no escaping the fact that banks are quasi-public in- 
stitutions. In law the relationship between a bank and its deposi- 
tor is treated as that of debtor and creditor. But this relationship 
is only so construed as between the immediate parties. As far as 
the public generally is concerned, banks are public institutions, 
although managed by private individuals for private profit. 
Banks differ from the ordinary private corporation, however, be- 
cause of their quasi-public attributes. For this reason they are 
subjected to strict supervision and rigid scrutiny by governmental 
authorities. Since bank holding corporations control the opera- 
tions of affiliated banks through stock ownership, it is also clear 
that they possess quasi-public attributes, because of the nature of 
their business, and accordingly should be subjected to effective 
governmental regulation. 

Present state of control—Some conception of the difficulties of 
control of the large group systems may be obtained from a study 
of the Transamerica Corporation, which illustrates the tremen- 
dous power these holding companies, with the combined financial 
resources of their subsidiaries, can exert. 

Despite this fact, the Comptroller of the Currency has no power 
of supervision or regulation over these holding companies since no 
such power has been given him by Congress.* 

Former Governor Crissinger of the Federal Reserve Board also 

35 Reed vs. Home Savings Bank, 130 Mass. 443, 39 Amer. Rep. 468 (1879); Ladd 
vs. Androscoggin County Savings Bank, 96 Me. 520, 52 Atl. 1016 (1902). 


© Report of the Comptroller of the Currency, 1929, p. 9. 
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has insisted that the Federal Reserve Board is powerless under the 
law to take action because there is no provision of statute which 
confers upon the Board any authority to regulate or prohibit the 
holding of the stock of state member banks by any group or cor- 
poration, and has stated that inasmuch as the existing law con- 
tains no provision designed to check or control group banking, the 
remedy lies with Congress.*” 

The remainder of the discussion will be approached from three 
angles: 

1. Authority of the state and federal governments. 

2. Authority over stockholders in banking corporations. 

3. Extension of supervision to railroad holding corporations. 

Authority of state and federal governments.—The years following 
the adoption of the Constitution of the United States were dif- 
ficult ones for the United States Supreme Court. A government 
had been created, confined, and limited to certain definite clearly 
stated powers. At the time the distinction between state and fed- 
eral powers seemed too obvious to admit of question. It was only 
because of an overzealous desire to guard state rights from usurpa- 
tion that the Tenth Amendment was adopted, stating that “the 
powers not delegated to the United States by the Constitution, 
nor prohibited by it to the States, are reserved to the States re- 
spectively, or to the people.”’ It was not long, however, before 
dissension arose, and the Supreme Court, presided over by the 
illustrious Chief Justice John Marshall, almost invariably sup- 
ported the federal government in its claims. 

One of the bitterest fights was waged over the incorporation 
and subsequent spread and development of the national bank. In 
McCulloch vs. Maryland the court sustained the power of Con- 
gress in establishing a national bank, under the theory that such 
power was to be implied from the powers specifically granted.* 
In Osborn vs. Bank of United States the Court held that the cor- 
poration was a legal entity and therefore had a right to bring suit 

37 “Governor Crissinger of Federal Reserve Board in Answer to Representative 
McFadden Concerning Spread of Chain Banking Says Remedy Lies with Congress,” 
Commercial and Financial Chronicle, XXIV (May 11, 1929), No. 3392, p. 3011. 


38% McCulloch vs. Maryland, 4 Wheaton 316, 4 L. Ed. 576 (1818). 
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in its own name in the federal courts.” The case of Veazie Bank 
vs. Fenno, half a century later, shows how the trend of judicial 
thought had already solidified. It holds that Congress has full au- 
thority over currency and, in the plenary exercise of this author- 
ity, could tax state bank notes out of existence.” This decision 
was rendered in spite of the well-known dictum that the power to 
tax involves the power to destroy.“ By 1875 the supremacy of 
Congress in the banking field was beyond question. In that year 
Mr. Justice Swayne, speaking for the unanimous court, stated the 
law to be as follows :* 

The constitutionality of the act of 1864 is not questioned. It rests upon 
the same principle as the act creating the Second Bank of the United States. 
The reasoning of Secretary Hamilton and of this court in McCulloch v. 
Maryland and in Osborn v. Bank of the United States, therefore, applies. The 
national banks organized under the act are designed to be used to aid the 
government in the administration of an important branch of the public 
service. They are means appropriate to that end. Of the degree of the neces- 
sity which existed for creating them Congress is the sole judge. 

Being such means, brought into existence for this purpose, and intended 
to be so employed, the states can exercise no control over them, nor in any 
wise affect their operation, except in so far as Congress may see proper to 
permit. Anything beyond this is ‘“‘an abuse, because it is the usurpation of 
power which a single state cannot give.’’ Against the national will the “‘states 
have no power, by taxation or otherwise, to retard, impede, burthen, or in any 
manner control, the operation of the Constitutional laws enacted by Congress to 
carry into execution the powers vested in the general government.”’ The power to 
create carries with it the power to preserve. The latter is a corollary from the 


former. 


This final paragraph is the keynote of judicial thought in bank- 
ing cases. As has already been indicated, the affiliated banks can 
only be protected from possible exploitation by holding compa- 
nies if proper supervisory control is obtained. It seems clear that 
should the federal government seek to regulate bank holding com- 
panies the federal courts will give it their support. 


39 Osborn vs. Bank of the United States, g Wheaton 738, 6 L. Ed. 204 (1824). 

4 Veazie Bank vs. Fenno, 8 Wallace 533, 19 L. Ed. 482 (1869). 

#* McCulloch vs. Maryland, 4 Wheaton 316, 4 L. Ed. 576 (1818). 

42 Farmers and Mechanics National Bank vs. Dearing, 91 U.S. 29, 23 L. Ed. 196 
(1875). 


43 Osborne vs. Bank of the United States, g Wheaton 738, 6 L. Ed. 204 (1824). 
Italics are the writer’s. 
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Yet the matter is not one to be dismissed thus lightly. These 
holding corporations are created under state laws, and are not 
answerable to the federal authorities for all of their activities. It 
is only in a case where the banking system of the country is 
threatened with potential dangers, that state autonomy will be 
curbed so as to permit federal control. 

Jurisdiction over bank stockholders.—There is nothing new in the 
proposition that the federal authorities should supervise bank 
holding companies. A holding company is nothing more or less 
than a stockholder in a bank. Both the states and Congress have 
always imposed upon bank stockholders a liability for corporate 
obligations far in excess of any ever interposed on shareholders 
in other commercial enterprises. Stockholders in national bank- 
ing associations are, by statute, held legally liable to the extent of 
the par value of their holdings, in addition to the amount already 
invested.“ Stockholders, then, may be held responsible for obliga- 
tions of the banking corporation.** The laws make no legal distinc- 
tion between a stockholder and a corporation, even though it be 
a corporation organized under state laws and under ordinary cir- 
cumstances amenable only to state jurisdiction. 

If the safety of a bank requires that stockholders be held re- 
sponsible for the bank’s deficiencies, it would not seem unreason- 
able to extend the reasoning a bit further and to say that the 
safety of the bank requires that the stockholders themselves be 
regulated. Ordinarily this would be a mere superfluous gesture. 
But when the stockholder has control of the bank’s policies 
through majority ownership of its stock, with the power to exer- 
cise this control at will for good or evil, it would be no more than 
another step in the right direction to assume a regulatory attitude 
toward the stockholder. In this way no proper manipulation of 
bank finances would be hindered and no common-law rights of the 
stockholder would be violated, yet at the same time the interests 


4 Rev. Stat., Sec. 5151 (U.S.) 

4s “That the various provisions of the national bank act are a part of the contract 
of the charter of a national bank, and when a party becomes a stockholder therein 
he necessarily submits himself to the provisions of the law under which the bank is 
authorized to transact business.’’ Young vs. Wempe, 46 Fed. 354 (1891). See also 
Hobart vs. Johnson, 8 Fed. 493 (1881); Aldrich vs. Skinner, 98 Fed. 375 (1889). 
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of the public generally would be safeguarded. This is no chimer- 
ical fancy, as past experience in exactly the same sort of situation 
has shown. A brief reference may be made at this point to the 
body of legal reasoning which has developed in the case of rail- 
road holding corporations. 

Extension of federal supervisien to railroad holding corporations. 
—It is not a new principle for a holding corporation to be super- 
vised and regulated because the public interest so demands, where 
such a corporation, by virtue of its business and potentialities, is 
quasi-public in nature. Thus, it has been held that a holding cor- 
poration owning a controlling interest in the stock of railroads 
operating throughout six states is responsible to the public for any 
default in the operation and maintenance of the operating roads. 
The case is analogous inasmuch as the court held that a holding 
company owning stock in a business affected with the public in- 
terest could be supervised.” In the case of Venner vs. New York 
Central and Hudson River Railroad Company, the court stated: 

The New York Central and Hudson River Railroad Company is a rail- 
road company organized under the laws of New York .... and it is the 
owner and controls a majority of the capital stock of the Lake Shore and 
Michigan Southern Railroad Company, and the Michigan Central Railroad 
Company. As such owner of a majority of the capital stock of these two 
corporations it becomes responsible, through the boards of directors which it 
chooses, for the operation of these two corporations. It owes a duty to exer- 
cise the franchises of these corporations primarily to the public, and then to 
its own stockholders, for the majority interest in the properties belongs in 
equity to the owners of the stock of the New York Central and Hudson River 
Railroad Company, and their holdings in the parent company depend for 
their value upon the value of the stocks of the two corporations mentioned 
in a very large degree, not only as abstract property but as feeders of the 
New York Central Railroad proper between Buffalo and tidewater. ... . It 
will thus be seen that the New York Centra] and Hudson River Railroad 
Company ... . is the equitable owner of a controlling interest in all of the 
defendant railroads, covering a considerable portion of the great States of 
New York, Pennsylvania, Ohio, Indiana, Michigan, and Illinois, and in ac- 
tive competition with the Pennsylvania railroad, the Erie railroad, and the 
Wabash and Grand Trunk lines . . . . and each one of these corporations so 
owned and controlled by the New York Central and Hudson River Railroad 
Company must to retain its franchises and its value to the owning company 


46 While this is a state case, it is offered because of the line of reasoning involved. 
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be equipped and operated to its highest or at least its minimum of efficiency. 
It is the business of the New York Central and Hudson River Railroad 
Company, as the ultimate owner of the controlling interest in the stocks of 
these various corporations, to equip and to operate these roads in such a 
manner as to produce the public purposes contemplated in their construction 
and to contribute to the value of the stocks in the possession of the parent 
company and to foster its own carrying trade to and from the seaboard. .. . . 
There is no limit to which one stock corporation may purchase and hold the 
stock of another stock corporation, no limit to the extent to which the cor- 
poration as such stockholder may intrude its officers into the directorate of 
the company whose stock is thus purchased, and this is an entirely reason- 
able provision of law, for the stockholders are the equitable owners of the 
corporation, and where one corporation purchases a majority of the stock of 
another such purchasing corporation (it) would naturally be entitled to con- 
trol the affairs of the corporation in which it had become the owner; but such 
control would have to be consistent with the purposes for which the cor- 
poration was created (Central Transportation Co. v. Pullman’s Car Co., 139 
U.S. 24, 50, 51, and authorities there cited)... .. If the New York Central 
and Hudson River Railroad Company was merely authorized to purchase the 
stock as an investment it would have no other rights, but when the statute 
adds to the power of purchase the right to actively participate in the choice 
of directors, and make the officers of the purchasing company eligible to the 
board of directors, without limitation, it necessarily imposes upon the pur- 
chasing corporation the duty of maintaining the company thus surrendered 
to its care in a position to discharge its duties to the public, and, as the pur- 
chasing company’s resources are increased to the value of the stock thus pur- 
chased, it is in duty bound to make use of its resources, where necessary, to 
perform the obligations of the company whose stock it holds, this being dic- 
tated by the welfare of the purchasing company, in harmony with the duty 
suggested.‘ 

This reasoning is so in line with that thus far advanced, and so 
similarly does the situation presented by the court harmonize 
with the present banking situation, that it may be stated almost 
positively that, were the Transamerica Corporation, the First 
Bank Stock Corporation, or the Northwest Bancorporation to be 
placed in the position of the New York Central in the foregoing 

47 Venner vs. New York Central, 160 App. Div. (N.Y.) 127, 145 N.Y. Supp. 725 
(1914), affirmed 217 N.Y. 615, 111 N.E. 487 (1916). This case might lead one to 
infer that the states could and should regulate bank holding corporations. However, 
it must be remembered that inasmuch as one state cannot examine and supervise 
banks in another state, even if the banks in question are a part of the same group, 
the power to conduct such examinations must be brought under the jurisdiction of 
the federal government. 
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decision, the decision would be similar. Once the matter is square- 
ly presented to the courts, there is almost no doubt that a decision 
will be reached favorable to federal regulation of state holding 
companies. 

It is noteworthy at this point to remark that in all Congres- 
sional discussion of the situation, thus far, the question of the 
constitutionality of federal supervision has not arisen. 

Proposed federal legislation There are, at the present time, 
four bills before the House of Representatives directed at bank 
holding corporations. Each is popularly known by the name of 
the sponsoring congressman. They are the McFadden, the Golds- 
borough, the Strong, and the Beedy bills. 

McFadden bill—vThe bill introduced by Representative Mc- 
Fadden seeks to regulate all holding companies, with which mem- 
ber banks are affiliated, by subjecting each affiliated bank to 
examination and supervision by the Comptroller of the Currency, 
and transferring to him some of the functions of examination now 
held by the Federal Reserve Board. The relevant features of the 
bill may be summarized as follows: 

1. It concentrates in the office of the Comptroller of the Cur- 
rency the function of examination and of requiring reports with 
scope of examination and supervision extended to Federal Re- 
serve banks, member banks, and affiliated corporations, removing 
such functions from the Federal Reserve Board and providing 
that the expense of examinations shall be borne by the Federal 
Reserve Bank in the district where made. 

2. It defines “affiliated corporation”’ as any corporation within 
an affiliated group of corporations of which at least one is a mem- 
ber bank, and defines “affiliated group” as one or more chains of 
corporations connected through stock ownership with a parent 
corporation if (1) at least 25 per cent of the stock of each of the 
corporations (except the common parent corporation) is owned or 
controlled by one or more of the other corporations and (2) the 
common parent corporation owns or controls at least 25 per cent 
of the stock of at least one of the other corporations. The term 
“stock” is not to include non-voting stock which is limited and 
preferred as to dividends.* 


# House of Representatives 7966, January 6, 1930. 
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Goldsborough bill—The Goldsborough bill would (1) take away 
the voting power from all shares of stock in a national bank owned 
by or held in trust or otherwise for the benefit of any corporation, 
making an attempt to vote such stock a misdemeanor; (2) pro- 
hibit (under penalty of punishment as for a misdemeanor) any 
state member bank from voting or permitting the stock to be 
voted, with a similar prohibition and penalty upon any corpora- 
tion which owns stock in a state member bank, and forfeiting 
membership of any state bank member should stock owned by a 
corporation be voted; and (3) impose a tax of 2 cents per $100 
upon any bank check drawn upon any bank which hereafter es- 
tablishes a bank, or more than 25 per cent of whose stock is owned 
by any corporation; with severe penalties to any drawer or payor 
for wilful noncompliance.” 

Strong bill—The measure sponsored by Mr. Strong defines 
group banking as one or more chains connected by means of stock 
ownership to common parent bank or corporation if at least 25 
per cent of the stock of each bank (except the parent bank or 
corporation) is owned directly by one or more of the other banks, 
and if the parent bank or corporation owns at least 25 per cent of 
the stock of at least one of the other banks. The word “stock”’ is 
not to include non-voting preferred stock. The bill further pro- 
vides, as a penalty for group membership, for forfeiture of a na- 
tional bank’s charter, surrender by a state member bank of its 
stock in the Federal Reserve Bank, and denial of the privileges of 
the Federal Reserve System to a non-member of a group. Other 
penalties include denial of the use of the mails and of using the 
telegraph or express systems in interstate or foreign commerce.” 

Beedy bill—The Beedy bill provides that every corporation 
which may own or control the majority of the stock of more than 
one national or state member bank shall be subject to the -visi- 
torial and supervisory powers of the Comptroller of the Cur- 
rency.™ 

Adaptability of proposed legislation.—These bills constitute the 
proposed legislation on the question of holding company regula- 

49 House of Representatives 8363, January 2, 1930. 

* House of Representatives 8367, January 9, 1930. 


st House of Representatives 8005, January 6, 1930. 
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tion now pending before the House of Representatives. A review 
of their salient provisions is enough to convince one of their failure 
to cover the full potentialities of the situation with which they 
purport to deal. 

The Goldsborough bill prohibits any corporation, whether a 
holding corporation or not, from exercising the rights associated 
with the ownership of voting stock, while the Strong bill provides 
unduly harsh penalties for affiliation with a group. Both bills pro- 
ceed on the erroneous assumption that the best way to deal with 
the problem is to wipe it out of existence under penalty of severe 
punishment. 

The other two bills adopt a more sensible and more effective 
way of handling the problem. Both seek to promote supervision: 
the McFadden bill by examining the affiliated banks, and the 
Beedy bill by examining the holding company directly. Of the 
two, the Beedy bill would appear to be preferable. The banks 
themselves are already subject to supervision, either by federal or 
state examiners, or both; whereas it is the holding company which 
must be subjected to examination. 

However, the Beedy bill appears too mild to deal with the situ- 
ation. It does not seem to reach into the heart of the problem of 
the group banking movement. While it provides a basis for con- 
trol, it does not extend far enough. 

Group banking is here, and may be here to stay. Enormous 
sums have been invested in holding companies, and the powers 
thereby attained are not likely to be relinquished without a strug- 
gle. Yet such a struggle is hardly advisable. These companies, 
while they may be powerful, are not thereby ipso facto inimical to 
public welfare. They may control a great deal of wealth, but this 
is not so serious a proposition as it would have been considered 
fifty years ago. We no longer fight trusts and huge combines, 
Don Quixote fashion. These concerns are inherently capable of as 
much good as harm. At the same time, because of their potential 
capacity for harm, they must be kept in firm check, lest occasional 
transgressions operate in subversion of the public welfare. Strict 
regulation and supervision are one thing, but prohibition is an- 
other. Legislation must be promulgated tending to control the ac- 
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tivities of bank holding companies but not prohibit them alto- 
gether. There is no reason why the benefits likely to accrue from 
group banking should be denied, merely because potential dan- 
gers are associated with it. 

Desirable features to incorporate in proposed bill—A measure 
could be framed which would give the federal authorities sufficient 
power to meet present and future exigencies. Such a bill, as fi- 
nally drafted, should include in its scope every corporation, what- 
ever its nature, which owns or controls, or for which is held in 
trust, 25 per cent of the voting stock of one or more member banks 
of the Federal Reserve System or of two or more banks in two or 
more states. The Comptroller of the Currency should be given au- 
thority to exempt from the provisions of the act any corporation 
which, after a proper hearing, proves to his satisfaction that it is 
not a bank holding corporation, as that term is ordinarily used, 
and does not seek to control the bank’s internal policies, except as 
would any ordinary stockholder. The burden of proving that it is 
not a holding company within the meaning of the statute shall be 
placed upon the corporation. This right of exemption after hear- 
ing should not apply to a corporation holding a 25 per cent stock 
interest in two or more banks in two or more states, or to a cor- 
poration holding a 25 per cent stock interest in more than one 
bank, provided one of the banks be a member bank. Where a cor- 
poration is found to be a holder of stock in a member bank or in 
two or more banks in two or more states as above, it should 
thereby become subject to the scrutiny and control of the Comp- 
troller of the Currency as hereafter described. If a holding com- 
pany should become subject to the provisions of this act by virtue 
of holding stock in a member bank, or in two or more banks in two 
or more states, this subjection is not to be defeated because the 
corporation owns stock in non-member state banks or non-bank- 
ing corporations as well, and the supervisory powers of the Comp- 
troller shall extend to all the activities and ramifications of the 
holding corporation, whether directly involving banks or not. The 
interrelations and interdealings between affiliated subsidiaries and 
between subsidiaries and the parent corporation should be sub- 
ject to strict scrutiny, and any checks or restraints should be im- 
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posed which in the opinion of the Comptroller might be advisable 
to protect the interests of the public. Any order, decision, or regu- 
lation by the Comptroller should be appealable to the federal 
courts, but until a final judicial determination such order should 
continue in full force and effect, and, except in cases of obvious 
malfeasance or lack of jurisdiction in the Comptroller, no injunc- 
tion directed to him should be issued. 

The Comptroller should be authorized, on the basis of his in- 
vestigations, to make any order or impose any regulation which 
in his opinion (in which he shall consider any suggestions of the 
Federal Reserve Board, subject to judicial approval) should be 
necessary, proper, or advisable to protect the interests of the 
public as a whole and prevent exploitation of American banks for 
private gain. Beyond this the holding companies should be free 
to operate and expand, in so far as they do not conflict with the 
provisions of the Sherman and Clayton acts and any other ap- 
propriate anti-monopoly laws which do not come within the scope 
of this article. A statute incorporating some such provisions as 
the foregoing will not hamper the legitimate activities of group 
systems. 


The inactivity of Congress, whether due to its laissez faire 
policy or its temerity of enacting unconstitutional legislation, has 
resulted to date in the failure to enact the necessary legislation. 


G. T. CARTINHOUR 





TRENDS AND PROBLEMS IN THE MARKETING 
OF FURNITURE’ 


HILE the marketing problems of any industry may 

appear to be many in number and seem to be vastly 

different in some of their leading characteristics, they 
are all largely resolvable into two of major importance. One of 
these relates to the volume of business transacted; the other to 
the methods by which this business is obtained. The marketing 
problems of the furniture industry, for example, are tied up 
either with the question of how the consumer can be induced to 
spend a larger portion of his income for furniture, or with the 
question of how the present marketing system can be improved. 

These two questions are obviously closely connected—both re- 
late to the achievement of a common objective—and it is im- 
possible to make a clear distinction between them. Whatever 
contributes to the solution of the latter helps to solve the former. 
Nevertheless, it seems to the writer that, for the purpose of keep- 
ing our analysis within reasonable bounds, and also for the pur- 
pose of facilitating discussion, the division is justifiable. 

The present paper will be devoted chiefly to a description of 
some of the methods used in the marketing of furniture, to a 
study of a number of their weaknesses, and to a consideration of 
suggested improvements. Incidentally, attention will be given to 
some of the more significant recent marketing trends in the in- 
dustry. It will thus be seen that the analysis relates more directly 
to the second of the major problems noted above than to the first. 


THE OUTPUT OF THE FURNITURE INDUSTRY 


According to a preliminary report of the 1929 Census of Manu- 
factures, the output of the furniture industry for that year was 
valued at $940,917,800. This total is larger than the amount re- 
ported for any of the earlier census years, and as far as absolute 

* [This is the second and concluding part of Mr. Dankert’s discussion which was 
begun in the January issue of the Journal of Business.—Ep1tor.] 
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output is taken into account it indicates that the furniture in- 
dustry is not losing ground, despite the phenomenal growth of a 
number of comparatively new manufacturing industries and the 
remarkable development in the provision and sale of numerous 
services. 

It will be seen in Table I that in recent years—one should say 
up to 1930—the value output of the industry has been growing 
very noticeably, even though wholesale furniture prices have been 
falling. This means, of course, that the physical output has been 
increasing at a more rapid rate than the value output. 

An index of physical production for the furniture industry does 
not exist, nor is it possible to construct one that would be satis- 
factory, covering a period of years. However, by deflating the 
value output of the industry for the various census years by the 
index numbers of wholesale prices of furniture for these years, we 
can obtain some idea of the growth in the physical output. The 
results of this operation are shown in the last column of Table I. 
It need hardly be pointed out that the figures must be interpreted 
with discretion. 

From the figures presented in Table I it is evident that the 
American consumer must spend a considerable portion of his in- 
come for furniture. Perhaps the closest estimate of this portion 
that is obtainable is to be found in the Census of Retail and W hole- 
sale Trade of Eleven Cities, covering the calendar year 1926. When 
the statistics of the more recent Census of Distribution are pre- 
sented in final form, more satisfactory information on this point 
will likely be available, but for the present purpose the 1926 Cen- 
sus is useful. 

While the census is limited to a small number of cities and 
therefore cannot be taken as representative of the country as a 
whole, it reflects roughly the relative expenditures of the consum- 
ing public for different kinds and classes of commodities. Accord- 
ing to the census the sale of house furniture in the eleven cities 
amounted to $154,263,400.? This represented 3.65 per cent of the 
total retail sales of all commodities. It should be noted, however, 
that the percentage would be appreciably higher if all commodities 


? Retail and Wholesale Trade of Eleven Cities, p. 62. 
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produced by furniture manufacturers were included, or if all com- 
modities other than household furniture which furniture stores 
sell were added. 

Those engaged in the furniture industry feel that the consumer 
should spend a larger part of his income for furniture than he 
does, and a $4,000,000 advertising campaign has been launched to 
convince him of the desirability of such a policy. No attempt will 
be made in this paper, however, to discuss the problems connected 


TABLE I 


THE OUTPUT OF THE FURNITURE INDUSTRY, 1919-29* 











| Value of Product /|Wholesale Price Index! Values Deflated 





1920f. $940,917, 800 96 $980 , 122,708 
1927 | 879,706,306 97 |} 901,338,428 
1925 | 868,719,971 104 | 830,516,225 
1923 776,846,732 116 665,678,434 
1921 | 550,413,020 129 423,720,570 
1919Tt 579,906,396 | 114 | 505,585,350 





* Biennial Census of Manufactures, 1927, p. 521; Preliminary Report, Census of Manufactures 1929, 
p. 4; Bulletin No. 521, Bureau of Labor Statistics, United States Department of Labor, p. 8. 

t See top of table on page 1 of the Preliminary Report as to method of taking the 1929 census 

tt Data for establishments with products under $5,000 in value were included for 1919 but not for 
the following years. 


with this undertaking. Our primary purpose here will be to ana- 
lyze and discuss the actual marketing system. 


TRAVELING BROKERS 


Considerable discussion has taken place in furniture trade cir- 
cles concerning the traveling broker, who, as we noted in the 
January issue of this Journal, occupies a strategic position in the 
distribution of furniture. Much of this discussion is plainly derog- 
atory to the broker and indicates dissatisfaction on the part of 
those who have their own or the industry’s welfare at heart. And 
it is easy to understand why this dissatisfaction should exist. 

Sometimes a broker is engaged without ever having seen the fac- 
tory whose products he is starting out to sell. As a result, he 
knows little about the construction, the finish, and the general 
appearance of the furniture, except what he gathers from con- 
versation, letter, or printed matter. Consequently, he is likely 
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ill-fitted to give the information and the service that a dealer 
might expect from him. 

A Virginia retailer, in answer to a questionnaire sent out by the 
National Retail Furniture Association, made the following re- 
marks, among others, about the lack of knowledge manufacturers’ 
salesmen have concerning the merchandise they sell: 

We buy thousands of dollars worth of furniture and I am frank to say 
that my men on the floor, as a general rule, know more about the manufac- 
ture, construction, materials and color in furniture than the average sales- 
man of the manufacturer... . and I have a hard job getting any informa- 
tion from go per cent of the men we buy goods from, especially regarding 
bedroom, dining-room and living room suites.3 


If such a condition were general, the furniture industry would 
indeed be in a serious plight. But this statement, while undoubt- 
edly based on personal experience or observation, should not be 
taken as being true of the whole industry, although it is true of 
part of it. 

The independent position of the broker also gives rise to dis- 
satisfaction. When the furniture trade is booming there is not 
likely to be much uneasiness on the part of the manufacturer with 
respect to his relations with the broker. When business slackens 
up, however, the former may be placed in a precarious situation. 
In order to get the broker to push his goods the manufacturer may 
be compelled to cut prices, since it is only by doing this that he 
can secure the amount, or near the amount, of business that he de- 
sires. During the dull periods the salesmen will naturally exert 
their greatest efforts in selling those lines which sell the easiest, 
and which result in the largest aggregate commissions. A manu- 
facturer who attempted to maintain his old prices under such cir- 
cumstances would undoubtedly find that the sales agents in his 
employ were devoting their chief efforts to selling lines that had 
been reduced in price, and consequently he would likely follow 
suit in lowering his prices. His opinion of the traveling brokers 
who, from his point of view, may seem largely responsible for this 
reduction, can well be imagined. 

Both manufacturers and retailers realize the disadvantages 


} Furniture Manufacturer, January, 1928, p. 51. 
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growing out of the employment of salesmen who are so largely 
independent and who are sometimes unqualified to render satis- 
factory dealer service. Some manufacturers who have tried to sell 
furniture through the brokers have organized their own sales 
force. They are thus able to exert a larger measu’e of control over 
their salesmen, to carry out previously planned sales campaigns, 
and to make certain that the region in which they are attempting 
to do business is adequately covered. 

As long as there are many small factories in the industry, how- 
ever, the traveling broker will occupy a conspicuous and a seem- 
ingly necessary place. As will be observed in Table II almost one- 


TABLE I! 


SIZE OF ESTABLISHMENTS IN THE FURNITURE INDUSTRY, 
ACCORDING TO VALUE OF PRopUCTS, 1925* 
7 Number of Value of Output 
Value of Product Group Snot << aloe (ooo’s) 


5,000-$ 20,000 450 $ 5,354 
20,000 100,000 ,039 54,033 
100,000 500,000 , 280 299,876 
500,000- 1,000,000 323 219,457 
1,000,000 and over 143 289,426 


Total 3,235 $868 , 146 





* See Census of Manufactures, 1925, pp. 1226-27 


half of the furniture manufacturing establishments covered by 
the 1925 Census of Manufacturers—the last census for which this 
information has been prepared and is available—had an output of 
between $5,000 and $100,000. 

The small furniture manufacturing establishment will always 
exist, although it may become of less relative importance. In re- 
cent years numerous mergers among furniture manufacturers 
have undoubtedly made possible a better selling force in these 
organizations. The larger corporations can have their own sales- 
men, under their own direction and control. While it is not 
likely that the traveling broker will ever totally disappear from 
the furniture trade, the vertical and horizontal integration move- 
ments that have been going on, and which will likely continue, 
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will tend to render him a less important factor, at least rela- 
tively, in the distribution of furniture. 

Even the smaller establishments which will still find it neces- 
sary to employ traveling brokers need not be so precariously situ- 
ated as they sometimes are at present. If the smaller firms would 
co-operate in their handling of ‘“‘the broker problem” they could 
undoubtedly decrease the control exercised over them by the 
brokers. They could compel the brokers to adopt better selling 
methods and practice higher principles of business morality. 


DIRECT SELLING 


While the direct selling of furniture by the manufacturer to 
the consumer has not developed to a very large extent, it is perti- 
nent to consider some of the possibilities of this method of sale as 
a means of improving present marketing arrangements. 

Manufacturers desirous of selling their furniture direct to the 
consumer could adopt one or more of the following plans. They 
could open retail departments at their factories; they could use 
the mail-order method; or they could establish their own retail 
stores. There are other methods of direct selling, but the ones 
mentioned are the most important. 

As to the first of these plans, a cursory consideration of the eco- 
nomic nature of the industry shows that no pronounced move- 
ment toward adopting this method of sale is likely to take place. 
In the larger centers of population, like New York and Chicago, 
not many factories have a location suitable for a retail depart- 
ment; and in the smaller centers, such as Grand Rapids, Rock- 
ford, Evansville, and High Point, the factories, while more ac- 
cessible, have in many cases too large an output to be sold locally. 
The fact that many factories specialize in small numbers of lines 
would also render this plan of selling difficult to apply. And, in 
addition, there would perhaps be serious complications if the 
manufacturer tried to sell to retailers that part of his output which 
he did not sell directly to consumers. 

Some manufacturers, suitably located, or catering to a high- 
class trade, might find this plan profitable. However, the sales of 
those who already sell direct, and of those who will sell direct in 
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the future, form and will continue to form a rather insignificant 
part of the total quantity of furniture sold. 

The mail-order method also offers little possibility of wide ac- 
ceptance by furniture manufacturers. The expense involved in pre- 
paring and sending out catalogues and providing other kinds of 
advertising; the difficulty the consumer experiences in buying fur- 
niture from photographs and written descriptions; the inconven- 
ience and costs involved in shipping back unsatisfactory furni- 
ture;* the necessity of setting up the furniture, in some cases, 
after it has arrived—these are some of the reasons why the mail- 
order method of direct selling is not likely to grow to any very 
great extent. 

The third possible method of direct selling is through the estab- 
lishment of retail stores by the manufacturers. The policyholders’ 
service bureau of the Metropolitan Life Insurance Company made 
a survey several years ago to find out if it was advisable for a 
furniture manufacturer to establish his own chain of retail stores.‘ 
The investigation covered the manufacturing, the wholesaling, 
and the retailing fields. The conclusion reached was that it would 
be unwise for a manufacturer to adopt such a policy. Among the 
reasons advanced were: first, the necessity of hiring highly paid 
specialists to operate these stores, as well as the necessity of in- 
curring other expenses, before any profits could be hoped for; 
second, the smaller size of his outlet compared with the size of the 
one he would have by selling through retail dealers; third, the 
need of combining with his own lines the products of other fac- 
tories, in order to make his assortment more complete; and finally, 
the retailers who formerly were his customers would no longer 
buy from him, and therefore his plan would not work unless his 
chain was big enough to absorb the entire output of his plant. 

Apparently the survey related to the establishment of retail 

4 That the volume of furniture returned by the consumer is not very small is evi- 
denced by the result of an investigation of 32 furniture stores made by Dr. Carl 
Schmalz, of the University of Michigan. These stores, with aggregate sales in 1927 
of $20,476,000, had merchandise returns averaging 16 per cent of their ad 
charge and instalment business combined. See Condensation of Record, 1.C.C. 
Docket 17000-5, Rec. 3693-94. 

See the Furniture Record, August, 1926, p. 63. 
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outlets by the individual manufacturer. Suppose, however, a 
number of manufacturers were to co-operate in the establish- 
ment of retail stores. If this were done, many of the difficulties 
confronting the individual manufacturer in attempts to adopt 
such a policy would disappear, or become less formidable. With 
the pooled resources of the co-operating plants, it would be com- 
paratively easy to obtain the services of specialists in the retail 
trade, and the expense of their employment, as well as other ex- 
penses, could be borne more easily because they would be shared. 
In all likelihood, the associated manufacturers would produce a 
variety of goods sufficiently wide to make it unnecessary to buy 
much from other manufacturers. And their combined resources 
should enable them to establish as many retail outlets as necessary 
to handle all their output. This would relieve them of trouble they 
might experience if they tried to sell part of their output to inde- 
pendent retailers, especially if these were in the same communities 
as the manufacturers’ stores. 

Two of the most serious obstacles in the way of such a project 
would be the difficulty of getting started and the retaliatory meas- 
ures that retailers unfavorably affected by the application of the 


plan would take. As the editor of the Furniture Manufacturer has 
stated in commenting upon the United Drug Plan as being con- 
sidered by certain furniture manufacturing interests: 


The only problem arising is the difficulty of dealing with the independent 
retail store buyers while the transition is being made. There is always the 
danger of encouraging more competition by retailers retaliating in the form 
of factory arrangements made the other way around 


From the social point of view it may be said that if the con- 
sumer is to gain as a result of integration, it is of little consequence 
whether the manufacturer or the retailer takes the initiative in the 
integration movement. 

Direct selling to the consumer in any of the three ways that 
have been discussed is not likely, however, to make any very 
marked progress, and does not offer great promise toward im- 
proving the present marketing system. 


6 Furniture Manufacturer, June, 1929, p. 60. 
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SYNDICATE BUYING 


Syndicate buying by furniture retailers offers distinct possibil- 
ities of social and individual gain. There are, however, a number 
of obstacles in the way of buying in this manner.’ At the markets 
some of the members of the buying groups desire to engage in 
other activities, chiefly of a social nature, during part of their 
stay—they are reluctant to give up all or part of their pleasure 
when it interferes with business. 

This is not the only obstacle in the way of syndicate buying. 
There are others of a more fundamental and a more serious na- 
ture. It often happens that individuals are ready to share in the 
benefits of a co-operative enterprise, but at the same time are not 
very eager to assume their part of the responsibility essential to the 
achievement of these benefits. This is true of some of the members 
of buying syndicates. Some dealers, attracted by the prospect of 
gaining reductions in the prices of the furniture they buy, are 
ready to join a buying group. But when it comes to taking an 
active part in the work of the group, their enthusiasm wanes. “All 
they expect to do is to take an extra discount on orders placed for 
merchandise.””* 

This difficulty is followed by another, of which it is partly the 
cause. Some dealers not only shirk the responsibilities in carrying 
on the activities of their buying group but are also sometimes un- 
willing to submit to the decisions of the majority as to the kinds 
of furniture that should be purchased. As a result dissension 
arises in the group, perhaps with destructive consequences. This 
obstacle, however, is not solely the result of the natural de- 
sires of some dealers to direct their own buying and at the same 
time to belong to the syndicate. Certain dealers are situated in a 
part of the country, or in a section of a city, where the type of 
people catered to is different from the types appealed to by the 
rest of the members. Consequently, they want types of furni- 
ture different from the kinds desired by the others. This is an in- 

7 See the article by R. R. Rau, entitled, “Syndicate Buying Is Not a May Day 
Picnic,” in ibid., April, 1927, pp. 66, 68. I have found this article to be very sug- 
gestive. 

8 [bid., p. 66. 
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herent difficulty in syndicate buying that cannot easily be eradi- 
cated. The retailer may, however, overcome the obstacle by join- 
ing a syndicate the needs of whose members are similar to his own. 

The difficulties pointed out, and others that could be mentioned, 
seriously handicap syndicate buying, and sometimes result in the 
formation of loosely organized buying groups lacking that reli- 
ability which is indispensable for their success. With loosely or- 
ganized syndicates, and with the necessity of placing orders not 
equally satisfactory to all members, changes in orders, requests to 
hold orders, and actual cancellations—all of which cause dissatis- 
faction among manufacturers—would naturally be looked for. 
One would not expect to find, however, that in a group of manu- 
facturers who answered questions on the subject of syndicate 
buying,® that go per cent would indicate that their relations with 
syndicates were unprofitable. 

If the actual results of syndicate buying are as unprofitable and 
as unsatisfactory to the manufacturers as this survey indicates, 
it is clear that the practice will not make very rapid strides unless 
the manner in which the syndicates operate is improved. 

A great deal of the manufacturers’ opposition to buying groups 
would disappear if they were certain that the syndicate orders 
would not be changed after they had once been placed. From 
their standpoint, the only grounds on which they can grant gener- 
ous discounts is to be sure that the orders as originally placed, and 
on which they plan their production schedules, and also perhaps 
base their price agreement with the syndicates, will not be mate- 
rially changed in the process of their fulfilment. 

How can the operations of the syndicates be made more satis- 
factory to the trade at large? The syndicates should exercise more 
care in the choice of lines to be bought and in the quantities or- 
dered. This can be brought about only by better organized syndi- 
cates conducting their business on a sound and systematic basis, 
and giving some consideration to the effect of their activities on 
the manufacturers with whom they place their orders. Perhaps 
it is too much to expect a gratuitous response to this principle by 
men engaged in the retailing of furniture primarily for their own 


9 See ibid., October, 1927, pp. 35-40, 60. 
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financial benefit. Therefore, the manufacturers, through organ- 
ized effort of one sort or another, might be able to induce a better 
conduct of syndicate methods, as well as an improvement in the 
nature of these methods. 

The writer of the article containing the results of the survey 
just referred to offers two suggestions to those who contemplate 
doing business with syndicates: 

1. Demand a substantial deposit that will be credited on the last ship- 
ment, the date of which is specified in the order. 

2. Bill the goods at the regular price and allow the syndicate discount on 
the whole only after the final shipment has been made.” 


The carrying out of such suggestions as the two just mentioned, 
based on the experience of manufacturers who have had dealings 
with syndicates, would undoubtedly place group buying on a more 
stable and satisfactory basis. It would prompt those syndicates 
which have been careless in their relations with manufacturers to 
be more discreet in the placement of their orders, and at the same 
time it would expose the manufacturers less to the evil conse- 
quences of cancellations and changes in orders and requests to 
hold shipment. 

The syndicate members themselves, at least many of them, 
recognize the unfavorable aspects of syndicate buying and have 
made suggestions for improvement. The Furniture Manufacturer 
extended its investigation into syndicate buying so as to include 
a survey of the members of the syndicates and to ascertain their 
opinions on certain phases of the question, especialiy on the place- 
ment of orders and the problems connected therewith." 

The retailers offered a number of suggestions. Among those sub- 
mitted are three that would accomplish a great deal in the elimina- 
tion of abuses from syndicate buying if they were put into effect. 
The first is that each member of the syndicate should be finan- 
cially liable for carrying out the contract which the syndicate 
enters into with the manufacturer; the second, that at the time of 
the sale there should be a definite understanding between the par- 
ties as to terms and quantities; and the third, drawing attention 


© Ibid., p. 36. 


1" See the November, 1927, issue. 
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to the fact that the manufacturers could easily eliminate most 
abuses by resorting to a quantity discount published in their 
price list, the quantity discount to be available in the form of a 
rebate. 

While the first of these suggestions is out of the question, the 
other two are very practicable and would, if extensively adopted, 
do much toward improving syndicate buying. 

There is a wide recognition in furniture trade circles of the 
abuses and weaknesses which at present characterize much of the 
group buying. But the recognition of and the remedy for an abuse 
or weakness are two very different things. A satisfactory solution 
of the problems connected with syndicate buying can be found 
only through co-operative effort; and up to the present the neces- 
sary steps to inaugurate and carry through such a co-operative 
venture have not been taken. 


HAND-TO-MOUTH BUYING 


Comprehensive statistical data which would throw light on the 
nature of buying policies—such as the size of orders and frequency 
of ordering—of furniture retailers during the last fifty years or 


more are not available. Consequently, it is impossible to say to 
what extent furniture retailers practiced hand-to-mouth buying 
before the post-war period. Coming to more recent years, how- 
ever, data are available which throw some light on this method of 
buying in the furniture industry. 

The Survey of Current Business presents statistics relating to 
shipments and unfilled orders of household furniture in the South- 
eastern district as far back as 1919, and Professor Leverett S. 
Lyon in his book, Hand-To-Mouth Buying, also goes back to 1919 
in part of his treatment of hand-to-mouth buying in the furniture 
industry. For our present purpose, however, we shall not go back 
beyond 1923. 

Chart I shows, for the years 1924-30, inclusive, and also for 
the last seven months of 1923, the average volume, as measured 
by number of days’ production, of unfilled orders held at the end 
of the various months, and also the average volume of new orders 
received during these months, by furniture manufacturers in the 
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Grand Rapids district. It will be observed that the unshaded por- 
tions of the columns for the various years (this portion represent- 
ing the average monthly new orders received), form on the whole 


CHART I 


UNFILLED ORDERS AT END OF MONTH, AND NEW ORDERS RECEIVED DuRING 
MONTH, ACCORDING TO NUMBER OF Days’ PropucTION—GRAND RAPIDS 
District, MONTHLY AVERAGE, 1923-30* 





"LEGEND: 





ce 
Nore: Wea IFAW 


AVEEACE Of HWE - PEC. 








3s 








= 
I 
g 
% 
- 
s 
na 
S) 
S 
KS) 
N 
z 


L 


* For statistical data see the Survey of Current Business, August, 1930, p. 72; October, 1930, 
p. 35; January, 1931, p. 35; and February, 1931, p. 35. 


an increasingly large percentage of the total columns (representing 
the average monthly unfilled orders). While there are exceptions, 
especially 1929, the trend is clear. The relation between the un- 
shaded portions of the columns and the total columns indicates 
that unfilled orders at the end of the various months are to an 
increasing extent being made up of new orders received during 
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these months. The chart does not show exactly the extent to 
which this is true, however. 

The unshaded portions do not represent the new orders re- 
ceived during the month which were unfilled at the end of the 
month, but simply the new orders received, without respect to 
whether they were filled or unfilled. Some of these new orders 
were undoubtedly filled during the month in which they were re- 
ceived, although it is impossible to say what percentage of them 
was. Hence the shaded portions of the chart do no accurately 
represent the volume of orders carried over from preceding 
months. 

While it is impossible, therefore, to express in quantitative terms 
the relation between the total unfilled orders at the end of the 
month and the total unfilled new orders—“new” in the sense of 
having been received during the month—it seems reasonable to 
infer that on the whole the latter constitute a growing percentage 
of the former. In other words, it seems that the retailers are 
spreading out their orders more than formerly, that they are 
doing a decreasing amount of forward buying, thus causing a 
decline in the relative volume of unfilled orders held by furniture 
manufacturers at the end of a given month that are carried over 
from previous months. 

The extent to which hand-to-mouth buying is practiced is 
largely dependent, of course, on the nature of anticipated price 
changes. The fact that in 1930 the average new orders received 
during the various months formed such a large part of the unfilled 
orders at the ends of the months, as shown in Chart I, was un- 
doubtedly due in no small measure to the actual movement of 
prices and the movement that was anticipated in the near future. 

The practice of hand-to-mouth buying by furniture retailers 
has had various effects. For one thing, it has meant a partial 
shifting of the storage function of marketing back to the manu- 
facturer. Furniture retailers are not storing as much furniture, 
relative to their sales, as they ordinarily did ten or fifteen years 
ago,” but are relying upon the manufacturer to keep on hand 


12 See Recent Economic Changes, 1, 353, for indexes showing the sales and in- 
ventories of thirteen retail furniture stores for the years 1922-27, inclusive. 
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sufficient stock to fill orders on short notice. This means that the 
manufacturer must assume increased responsibilities. He must 
alter his production and marketing systems to meet the new 
situation. 

The necessity of the manufacturer’s keeping larger stocks 
means that he must keep more of his capital tied up in unsold 
merchandise, that he must incur additional expenses in storing 
the furniture, and that in the event of a sudden decline in business 
activity he is exposed to a greater loss, or, perhaps better, his 
profits will be lower. What benefits does hand-to-mouth buying 
by the furniture retailer afford the manufacturer which will tend 
to offset these expenses or losses? In the opinion of one trade 
paper editor, 

The only compensation the furniture manufacturer has in the present 
scheme of buying is that having no great volume of advance orders on his 
books he is not subject to such large cancellations and this has reduced losses 
somewhat. The average manufacturer, too, is running his plant on shorter 
commitments of raw material.% 


Reasoning on a priori grounds there seems to be much justifi- 
cation in concluding that cancellations would be smaller under 
a system of hand-to-mouth buying than under a system of for- 
ward buying. However, while hand-to-mouth buying has a cer- 
tain causal relation to cancellations, the causality being roughly 
of an inverse nature, it should be borne in mind that the two 
phenomena are also concomitants, both being largely dependent 
upon other factors. 

Whether the furniture manufacturer can follow the practice of 
hand-to-mouth buying to the same extent as the retailer, and 
thereby shift the burden to some one else, is rather difficult to 
say. Mr. S. Karpen, of S. Karpen and Brothers, commenting on 
the fact that dealers can now compel manufacturers to carry the 
stock which in former years they, the retailers, carried in ware- 
houses, has remarked that 


This does not permit us to reduce our purchases of raw materials in the 
same manner. It might even be said that we must carry a larger stock, for 
hand-to-mouth buying requires us to make quick and varied deliveries. 


13 Furniture Manufacturer and Artisan, December, 1926, p. 51. 
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Where it cannot be done the retailer merely goes to his small local upholsterer 
who thus sets a selling price that is hard for us to equal. 

While the retailer’s expectancy of prompt shipments undoubt- 
edly places limitations on the extent to which the manufacturer 
can practice hand-to-mouth buying, it is nevertheless true that 
the latter can, and does, follow this buying policy as well. The 
Simmons Company stands out conspicuously as a company that 
has taken very definite steps to cope with the hand-to-mouth 
buying policies of its customers. It has not only indorsed “‘re- 
quirement buying” for the retailer, but it “has left no stone un- 
turned in its endeavor to find ways and means to practice what 
it preaches by cutting its own costs, due to stock on hand, to 
the minimum.’ 

In Recent Economic Changes, statistics are presented which 
indicate that for some furniture manufacturers at least the inven- 
tory values compared to sales have actually declined. Indexes 
for the sales and inventories of nine furniture, piano, and radio 
manufacturers (with aggregate sales in 1927 of $225,529,000) are 
shown for the years 1922-27, inclusive, and over this period the 
sales index increases much more noticeably than the inventories 
index. 

It is sometimes asserted that hand-to-mouth buying by retail- 
ers helps to stabilize business for the manufacturer. While it is 
impossible to say definitely what influence hand-to-mouth buying 
in the furniture trade has had on the stabilization of production, 
the effect has not likely been as great as one might expect. 
Furniture manufacturing is not characterized by extreme sea- 
sonality, and consequently the opportunity for hand-to-mouth 
buying producing this desirable result is not great. 

Hand-to-mouth buying by the furniture retailer has on the 
whole likely been of benefit to the furniture wholesaler. The 
latter may often be conveniently located and able to place the 

% Ibid., November, 1926, p. 41. From an address delivered by Mr. Karpen at the 
semiannual convention of the National Association of Upholstered Furniture 
Manufacturers, October 20, 1926. 

8 See the article by the All Works’ Production Manager of the Simmons Com- 
pany in the Furniture Manufacturer, July, 1927, pp. 61, 62. 

67, 358. 
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furniture into the retailer’s hands very rapidly, and hence will 
tend to receive more business. 

With a smaller inventory relative to his sales—and one would 
expect this under a system of hand-to-mouth buying—the retailer 
is less exposed to the risks of declining prices and of physical 
destruction and obsolescence. It should be noted, however, that 
the absolute value of his inventory may not be smaller than it 
was when he did more forward buying. He may have reduced the 
number of pieces or suites of each style or pattern of furniture 
that he has on hand, but he may now be carrying a wider variety 
of goods."? 

With a smaller inventory relative to sales the loss of profits to 
be sustained during the downward swing of the business cycle, 
when prices are falling, is not as great as it would be if a larger 
stock were kept on hand. If, during 1920 and 1921, furniture re- 
tailers had been buying on a hand-to-mouth basis the number of 
business failures among them would not have been more than 
three times as large in 1921 as in 1920, or more than four times 
as large in 1922. 

The failures during 1921 and 1922 were in large part due to the 
fact that many of the retailers had large stocks on hand which, 
because of the precipitous drop in the price level, had to be sold 
at prices which were not high enough to cover cost of the furni- 
ture and overhead expenses. 

Hand-to-mouth buying tends to reduce the retailer’s market- 
ing risks that are due to price declines. On the other hand, the 
dealer who buys in this way partly foregoes the benefits that 
accrue to one who has a large inventory during the upward swing 
of the business cycle, when prices are rising. The reduction of 
risks due to obsolescence seems to constitute a positive gain for 
the retailer, as does the reduction that has likely taken place in 
the risk of physical destruction. 

7 A writer in Furniture Age, July, 1927, p. 33, has stated with a large degree of 
truth that hand-to-mouth buying ‘“‘merely means buying a wider variety of merchan- 
dise and fewer of each type.” It must be recognized, however, that it need not 
necessarily mean this. 


8 See the Survey of Current Business, August, 1930, p. 134. 
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By buying in smaller quantities the retailer may be denying 
himself the benefit of quantity discounts. He may also find the 
transportation costs higher, because shipment may often be made 
l.c.l. In addition, he may be exposed to a larger measure of in- 
convenience due to the damage that some of his furniture has 
suffered in transit. This is greater in the case of |.c.l. shipments 
than in the case of carload shipments. However, the use of pool 
cars, and of motor trucks, tends to reduce transportation costs 
and the amount of damage. 

It is evident that hand-to-mouth buying as practiced by the 
furniture retailer has both advantages and disadvantages for 
those engaged in the trade. A problem which confronts the in- 
dustry, therefore, is the formation and application of policies 
which will eliminate, or at least minimize, the disadvantages and, 
at the same time, make it possible to retain the advantages, in so 
far as this is profitable. 

If it were possible to standardize the output of furniture fac- 
tories, hand-to-mouth buying would be rendered less necessary, 
and there would be a tendency for the consumer to receive his 
furniture at lower prices. But there are definite limitations on the 
extent to which furniture can, and should be, standardized. The 
increasing emphasis that the industry is placing on style and de- 
sign; the cultivation of the replacement market by furniture re- 
tailers; the holding of the furniture markets; the difficulty of se- 
curing united action in the industry—these are some of the ob- 
stacles that would prevent any very extensive measure of stand- 
ardization. Closer co-operation among furniture manufacturers, 
wholesalers, and retailers perhaps offers the most promise for 
accomplishing the objectives just noted. 


FURNITURE SALES 


In few lines of retail merchandising, if in any, are sales held so 
frequently and on such a large scale as they are in the furniture 
business. So numerous have these sales become and so serious 
apparently are the problems created by them that many observ- 
ers consider the sale “evil” to be one of the major retarding 
forces in the industry. 
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While various kinds of sales are held at different times during 
the year, the semiannual sales held in February and August have 
become the most firmly established, and it is around these that 
most discussion centers. At the time these sales were inaugurated 
their chief purpose was one which is now largely lost sight of. 
The furniture retailer, finding that odds and ends of merchandise 
were accumulating on his floors, that changes in styles were mak- 
ing some of the pieces on hand difficult to sell, and that some 
other furniture was not finding a ready market, saw that it was to 
his advantage to hold a clearance sale occasionally and dispose 
of this dead stock at reduced prices. 

Odds and ends are still sold at the sales, but they do not con- 
stitute all the furniture that is advertised and sold during these 
periods. Regular and complete lines are now reduced in price, 
and special orders are placed with the manufacturers for goods to 
be sold at the sales. Inflated advertising is often used in which 
the price cuts advertised are so generous as to make one sceptical 
of their genuineness, or else lead one to believe that during the 
between-sales periods the retailers are charging exorbitant prices. 
It would be expected, then, that furniture sales would be subject 
to various criticisms; and they are. 

One of the criticisms relates to the emphasis that is placed on 
price. During furniture sales as they are carried on at the present 
time primary emphasis is placed upon the price factor as a means 
of attracting business; and it is easy to understand why there 
should be so much said and written in furniture circles about the 
unfavorable consequences of price emphasis in the retailing of 
furniture, especially during sales. If through advertising and oth- 
er kinds of selling technique the public could be made to look 
for quality instead of price when making their purchases, many 
retailers and manufacturers would undoubtedly be gratified. But 
for such a change as this to take place rapidly is obviously out of 
the question. However, with an increasing number of stores do- 
ing institutional advertising, with the furniture industry conduct- 
ing a $4,000,000 advertising campaign, and with other efforts to 
make the public ‘“furniture-conscious,” the price element will 
tend to diminish in relative importance, and people will look more 
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for beauty and quality in the furniture they buy. But it is a very 
simple matter to overestimate what can be done in this respect. 
Perhaps price considerations are at present stressed unduly in 
furniture retailing, and there is likely room for emphasizing other 
factors. But no amount of effort can push the price factor into 
the background for the great bulk of furniture buyers. 

Furniture sales are also criticized because they are supposed 
to cause the consumers to concentrate their buying during certain 
parts of the year. It is sometimes asserted that the holding of 
February and August sales teaches the furniture-buying public to 
withhold their orders during the other months so that they can 
take advantage of the lower prices during the semiannual sales. 

While to the writer’s knowledge there has been no comprehen- 
sive study of the actual monthly sales of furniture stores, there 
is a feeling on the part of some that consumers put off much of 
their buying until the sales arrive. There is difference of opinion 
on this matter, however. 

An analysis by Kaufmann’s department store in Pittsburgh, 
one of the stores that has abandoned February and August sales, 
revealed that 60 per cent of their furniture sales were made during 
two months; really in a period of a month since each sale lasted 
only two weeks."® On the other hand, one of the past presidents 
of the National Retail Furniture Association, with a store in 
Dayton, Ohio, has affirmed that he does not believe furniture 
sales have a tendency to bring about slumps in business before 
and after these sales, because in their experience such slumps in 
mid-winter and mid-summer had existed before the February and 
August sales were started.” For some dealers February and 
August would be very dull months if sales were not held.” The 
holding of sales may turn months of inactivity into months of 
activity. 

9 Retail Ledger, First March Issue, 1928. 

» Furniture Journal, April, 1927, p. 20. He agrees, however, that it is the abuse 
of the February and August sale idea that has caused the present trouble; some 
dealers having pushed sales until too great a volume of business is done during 
these months. 

at “Many dealers can remember when the business of July and August—as well as 
that of January and February—amounted to hardly enough to keep things going,” 
ibid., July, 1925, p. 42. 
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Another way in which sales affect consumers is evident in the 
opinion that they often hold regarding furniture prices, an opinion 
based perhaps on experience in buying furniture, or perhaps on 
comparisons they have made of advertised prices. It should not 
be forgotten, however, that the consumers may sometimes be 
under a misapprehension. The furniture, the prices of which they 
are comparing, may not be the same. 

Retail sales have various effects on furniture consumers, and 
thus on the members of the furniture trade. If by some magic 
stroke furniture sales could be reduced to the minimum; if the 
orgy of price-cutting which sometimes accompanies these sales 
could be eliminated; if the consumers could be taught to think 
chiefly of style, of design, of finish, and of construction, rather 
than of price, the possibility of larger profits for many engaged 
in the trade would be enhanced. There would perhaps be some 
social gains resulting from the elimination of sales, or from a 
great reduction in their number; but on the other hand there 
would likely be some losses. As to the net result it is impossible 
to speak with certainty. 


TRUTH IN ADVERTISING 

Advertising by furniture retailers has been characterized in 
many cases by a large element of exaggeration, and in some in- 
stances by deliberate falsehoods. Two of the outstanding forms 
of deceptive advertising—the illegitimate use of the term “Direct 
from the Factory to You,” and the “stuffed-flat” type of adver- 
tising—were dealt with in the earlier article. At this point we 
shall touch on those types of untruthful or misleading advertising 
which even “legitimate” furniture retailers may indulge in. 

Illustrative of the advertising tactics that a furniture retailer 
may employ were those discovered in connection with one of the 
stores investigated by the Chicago Better Business Bureau. 

Here it was found that many items were featured in advertisements which 
could not be secured in the store; values quoted for merchandise were often 
double and triple the advertised selling price. 

The bureau found that it was a general practice of the salesmen in this 
establishment to switch the customer from the advertised goods to other 
merchandise of higher price.” 


» From the Chicago Daily News, February 1, 19209. 
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How widespread are such practices as those used in the above- 
mentioned store—the duration of its existence in Chicago was 
not long—it is impossible to say. It seems likely, however, that 
the type of advertising carried on by this store is on the decrease. 
There can be little doubt that furniture advertising is being im- 
proved, and the Better Business bureaus should be given some 
of the credit for this improvement. 

But investigations by the Chicago bureau show that there is 
still scope for improvement. The Bureau investigated 237 ad- 
vertised furniture items, and found that 130 were accurate and 
truthful, while the remainder, 107, possessed some element of 
inaccuracy. It should not be concluded from this that about half 
of the retail furniture advertising done is inaccurate. The 237 
items were not picked at random, but were items which aroused 
suspicion before they were investigated. As the Bureau points out: 


This does not necessarily mean that out of every 237 advertisements, 
almost half of them are untruthful. Rather, it indicates that out of all the 
furniture advertising appearing during three months, only 237 items ap- 
peared deceptive and were investigated for accuracy and truth in descrip- 
tion, and of this number over one-half of the items were accurately and 
truthfully described in the advertising.*8 

Advertising that is descriptive of the woods out of which furni- 
ture is made is particularly apt to be misleading. Furniture de- 
scribed as “walnut” or “mahogany” may be simply walnut or 
mahogany finish, or may be veneered.** The Chicago Better Busi- 
ness Bureau has suggested the following rules governing the nam- 
ing of woods when they are specified in advertisements, and has 
also interpreted them in order to prevent them from being mis- 
interpreted by the furniture retailer. 

a) Furniture in which exposed surfaces are of one wood shall be desig- 
nated by the name of the wood. 

6) Furniture in which exposed surfaces are of more than one kind of wood 
shall be designated by the name of the principal woods used.’ 

* Ibid. 

4 It has been stated that “‘it is an admitted fact that at least 90 per cent of the 
household furniture, particularly bedroom and dining-room furniture, is constructed 
on the veneer and plywood principle.” See the Proceedings of the National Retail 
Furniture Institute, sixth session, July, 1927. There is ample scope for retail adver- 
tising to be inaccurate. 

5 See the bulletin entitled Advertising and Selling Furniture, issued by the Chi- 
cago Better Business Bureau. 


‘ 
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Other attempts have been made to improve the description of 
furniture woods. In Greater New York a campaign for improv- 
ing furniture advertising was recently launched, in which the 
Associated Furniture Dealers of New York, the Better Business 
Bureau of New York, and various newspapers are co-operating. 
A list of principles, touching on the description of woods as well 
as on many other aspects of furniture advertising, known as 
“Standards of Practice for Furniture Advertising” was adopted, 
to become effective on October 1, 1930.” 

The Federal Trade Commission has also been exerting efforts 
to bring about the adoption of more satisfactory descriptive 
terms for woods, but so far has not been able to suggest designa- 
tions suitable to the trade at large. 

In addition to inaccuracy in describing the woods out of which 
furniture is made, some retail advertising has been marked by 
exaggerated statements. Superlative adjectives have been used 
rather liberally. One paper opposed to this practice compiled 
in ridicule a list of 28 adjectives—such as “epochal,” “unparal- 
leled,”’ “Herculean,” “‘prodigious’—‘‘which may help advertis- 
ing managers of furniture stores in writing copy for ‘August 
Furniture Sales.’ ’””’ 

One of the standards adopted in 1927 at a meeting of furniture 
advertisers and the Chicago Better Business Bureau, recommends 
the avoidance of superlatives and generalities. 

The use of superlatives and unrestricted statements such as ““The Great- 
est Sensation in Chicago,” or ‘“The Most Astounding Price Reduction in the 
History of This City,” etc., shall be avoided. Such statements can not be 
proven. They are of little value and often lend themselves to misuse and 
abuse.” 

In addition to the above standard, others were adopted, all 
designed to improve the quality of retail furniture advertising 
by making it more accurate, precise, and truthful. “Knocking” 
or “hammer” advertising was frowned upon; “bait” advertising 
was looked upon as misleading, and the recommendation made 
that it should not be employed; inaccurate or misleading illus- 
trations giving false and exaggerated proportions to the mer- 

* Monthly Review, November, 1930, pp. 11, 12, 16. 

7 Retail Ledger, Second July Issue, 1928, p. 4. 

*% Advertising and Selling Furniture. 
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chandise depicted were not to be used; recommendations were 
made concerning the proper use of the terms “Wholesale,” “Going 
Out of Business,” “Direct from Factory”; standards relating to 
the description of terms, and carrying charges, and to compara- 
tive prices, were also adopted. A number of other standards were 
agreed upon, but the ones that have been indicated will suggest 
the main avenues through which the furniture consumer may be 
deceived and misled by retail furniture advertising. 

The work of the Better Business bureaus, and of other organ- 
izations within the industry, in fostering the “truth in advertis- 
ing” movement is of undoubted benefit to the furniture industry 
and to the furniture consumer. 


CONCLUSION 


In the preceding pages some of the marketing problems of the 
furniture industry have been considered”? and a number of sug- 
gestions hve been made for improving the manner in which the 
marketing system functions. Because of geographical specializa- 
tion in the manufacture of furniture; because of its bulky and 
unstandardized character; and because of the necessary services 
connected with its sale, a relatively large portion of the price 
consumers pay for furniture will always be composed of market- 
ing expenses. Changes in any of these characteristics, which 
would tend to result in lower marketing costs, will take place 
very slowly, and in part likely not at all. However, other changes 
can be made more easily, and with benefit to the consumer. 

If the duplication in sales effort by manufacturers, largely result- 
ing from the joint existence of markets and hand-to-mouth buy- 
ing by furniture retailers were minimized; if a larger measure of 
control were exerted over the selling activities of the traveling 
brokers, thereby enabling the manufacturers to plan and carry 
out manufacturing and marketing programs more efficiently; if a 
greater number of carefully organized and systematically oper- 

2 A number of other marketing problems worthy of consideration have not been 
discussed. The problem of market expenditures, questions relating to the wide 
variety of furniture styles, and problems in connection with certain aspects of in- 
stalment selling could have been analyzed with profit; but lack of space made it 
impossible. 
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ated buying syndicates were established among independent re- 
tailers; if the manufacturers, wholesalers, and retailers co-oper- 
ated more closely so as to reduce some of the risks and other 
wastes connected with hand-to-mouth buying; if misleading and 
untruthful statements made in retail advertisements were no 
longer made or were reduced to insignificant proportions; if the 
excessive variety of furniture designs were cut down (and it is 
likely that this could be done without infringing unduly on the 
consumer’s “legitimate” desire for variety and distinctiveness) ; 
if the internal arrangement and operation of the existing market- 
ing agencies were improved—if these changes were to be made 
the industry would be in a better position than it is in at the 
present time and the furniture consumer would be benefited. 

To what extent can one, and should one, rely on the forces of 
competition to bring about these changes, to introduce these im- 
provements in marketing methods? There can be little doubt 
that competition will necessitate improvements. Competition, 
however, is not an unmixed blessing. 

The old-fashioned theory of the excelling virtue of competition—the “soul 


of trade,” the “flywheel of industry,” the leveler, the equalizer, the spring of 
inventiveness, the safeguard of the consumer, the determinant of progress,?° 


has undergone considerable modification. Competition may be in- 
strumental in raising prices, as well as in lowering them, and 
consequently it should not be looked upon as the single touch- 
stone of consumer well-being. There is a logical place for some 
co-operation, not only from the standpoint of the members of the 
furniture trade, but also from the standpoint of the furniture 
consumer.** While competition will to a large extent bring about 
the adoption of superior methods, co-operation will in many 
cases facilitate and expedite their adoption. 
C. E. DANKERT 

3° R. M. Maclver, Labor in the Changing World, pp. 80-81. 

3 A very desirable form of co-operation is illustrated by the recent adoption by 
the National Association of Furniture Manufacturers, Inc., the National Retail 
Dry Goods Association, the National Retail Furniture Association, and the South- 
ern Furniture Manufacturers’ Association of a large number of rules, ‘Standards of 
Business Practice for the Furniture Trade.” See the Monthly Review, October, 1930, 
pp. 12-13. 





ACCOUNTING IN THE LAW-SCHOOL CURRICULUM 


N A few of the larger universities of this country the depart- 
ment of accounting of the school of commerce has been asked 
by the faculty of the law schoo] to provide for law students 

a special course in ‘‘Accounting for Lawyers,” to be offered in the 
law school and to be credited toward a law degree. The present 
discussion, and the investigation on which it is premised, have 
these objectives: (1) the analysis of the reason for this demand 
for “legal accounting” ; (2) an evaluation of the importance of this 
subject as a part of legal training; and (3) the outlining of a pro- 
gram that will enable the law student to secure the maximum of 
necessary accounting training with the least expenditure of time 
and energy that might otherwise be directed toward the “ortho- 
dox”’ law courses. 

A few years ago any suggestion that accounting be included in 
the law-school curriculum would have met with decided opposi- 
tion. Even though accounting is almost as old as business itself, 
not many years ago it was deemed an unsuitable subject of study 
in any department of a recognized college or university. But 
within a comparatively short time accounting has risen to its 
present importance among the professions, and the demand has 
arisen for adequate training in collegiate schools of business. The 
response to this demand has been so general that at present col- 
legiate schools of business offer more hours of instruction in ac- 
counting than in any other single business subject. It is almost 
uniformly required of a student of such a school, regardless of his 
major interest, that he take at least one or two courses in ac- 
counting. In many liberai-arts colleges one of the requirements 
of a major in economics is some training in accounting. 

We shall take for granted the great importance of accounting 
in collegiate training for business and shall devote our attention 
to the question of its importance in training for the legal pro- 

174 
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fession. The answer to this question should come from the mem- 
bers of the profession; and their answer, based on the results ob- 
tained from the investigation subsequently described, seems to be 
almost unanimous that such training is very important. A quota- 
tion from a letter received from a prominent practicing attorney 
presents the case very clearly. 


The changing nature of the functions of an attorney have steadily in- 
creased the importance of a knowledge of the subject [accounting]. I admit 
that when I was a boy and thought about becoming a lawyer, I had in my 
mind’s eye the picture of a robust gentleman in a Prince Albert coat, who 
could thrust his hand between the first and second buttons, counting from 
the north, and, shaking his hoary locks, could shatter the circumambient at- 
mosphere with glowing periods. 

It now develops, forgetting for the moment court work, that about two- 
thirds of my time with clients is taken up in answering questions which really 
should be put to a business man. While the knowledge of law is useful, and 
indeed necessary, in drawing a contract, of equal importance to the modern 
client is the ability to understand his business necessities and the hazards 
which may arise. 

The intricate national legislation in connection with income, inheritance, 
and other forms of taxation, and the tendency of the states to enter the same 
domain, emphasizes the importance of a clear conception of accounting. 

. ... I might make the matter the subject of an article, in which I could 
give some very interesting experiences with regard to blunders, sometimes 
ludicrous and sometimes tragic, which I have seen lawyers make in the trial 
of cases, and which would have been impossible had the law schools included 
even a four months’ course in the fundamentals of accounting. 


Recognizing this growing demand upon the part of the practic- 
ing lawyer for a knowledge of accounting, one of the larger law 
schools' has offered for the past two years a one-quarter course in 
accounting for law students. This course is taught by a member of 
the staff of the School of Commerce and Administration. Several 
problems have arisen in the presentation of such a course, and it 
was decided to turn to practicing attorneys for assistance in solv- 
ing them. Accordingly, some 675 questionnaires were mailed to 
lawyers, whose names were selected at random from the member- 
ship lists of the American Bar Association, the Chicago Bar 


* The University of Chicago Law School. 
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Association, and the University of Chicago law-school alumni. 
Of these questionnaires, 519 were filled out and returned, ac- 
companied in many cases by personal letters expressing interest 
in the question. A tabulation of the results obtained is presented 
in an appendix to this article.? It will be noted that the answers 
of lawyers practicing in the smaller cities and towns have been 
tabulated separately from those of the lawyers practicing in the 
larger cities. 

The most interesting single fact revealed by this investigation 
is that an overwhelming majority of lawyers recognize a need for 
a knowledge of accounting.? In terms of percentages, more than 
98 per cent of those answering the questionnaire expressed the un- 
qualified opinion that a lawyer of today must know something 
about accounting in order to practice intelligently. Some few indi- 
cated that a knowledge of accounting might well be made a pre- 
requisite to admission to the bar. This sentiment had previously 
been expressed by Justice Stone of the Supreme Court of Min- 
nesota.* 

Other expressions by prominent attorneys read as follows: 

“Tt has been my observation that training in the elements of bookkeeping 
and accountancy are very valuable to a trial attorney. For some years prior 
to becoming a member of this court [a state supreme court] I was one of the 
judges of a circuit court. While holding that position I many times noticed 
that the lawyer who is familiar with books of account has a great advantage 
over an opponent unfamiliar with such matters. The advantage soon comes 
to the notice of the jurors, and they place trust and confidence in the attorney 
who can quickly extract information from the account books. In fact, so 
much of the litigation, which is profitable to the attorneys, requires the 
examination of account books that all attorneys who expect to try cases 
ought to possess a knowledge of accountancy.” 

“T wish to supplement what I have stated in your information sheet with 
the statement that from my twelve years’ experience at the bar and in vari- 
ous types of legal work, particularly as pertains to railroad law and banking 
law, and from the standpoint of the practicing attorney, a knowledge of 
accounting is very, very important; not that the attorney himself must al- 


2 See pages 191-93. 

3 See Question 3, page 191. 

4 An address delivered before the American Law Institute in Washington, D.C., 
on May 12, 1930; reported in the United States Daily of May 15, 1930. 
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ways, of necessity, prepare the figures or statements, but he certainly should 
be able to understand what they mean and how they are computed.” 


To supplement the preceding quotations, taken from personal 
letters of prominent practicing lawyers, below are presented sev- 
eral brief statements abstracted from the returned questionnaires. 
They are fairly typical of the opinions expressed by the 98 per cent 
“favorable” majority. Each one presents a slightly different 
angle of the question. 

“*.. . . The modern lawyer is becoming more and more a business adviser. 
In conferences, in the analysis of business problems, in the preparation of 
long and complicated contracts for the merger or purchase of business enter- 
prises, he is apt to find himself lost without a knowledge of accounting. The 
need for such knowledge is increasing.” 

“Accounting is especially valuable in the examination of witnesses in the 
trial of cases; also for the intelligent understanding of a client’s business and 
business problems.”’ 

“Have been an instructor in the law school for 12 years and with 22 years 
of experience in my present work (railroad and corporation law) I feel that 
training in accounting and allied subjects is not only necessary but impera- 
tively required for the lawyer who is to be able to handle successfully the 
business problems now more and more frequently arising. My own original 
lack of training, and the hard necessity of acquiring such knowledge in the 
midst of the work enable me to speak feelingly.” 


Further pertinent quotations are listed below.‘ 


s‘ |. . The attorney of the future will be required to come in closer contact 
with business and business men, and a knowledge of accounting will enable him to 
undertake and accomplish tasks otherwise inadvisable to undertake.” 

“A lawyer who does not know something of the fundamentals of accounting is 
lacking an essential qualification for handling modern business-legal problems.” 

“‘A better training along this line would cut down many unintentional embezzle- 
ments and would better qualify lawyers to compete with banks in the settlement of 
estates and also to become more prominent in banking organization.” 

“. . . . No lawyer is adequately equipped to handle corporate or other commer- 
cial transactions or income-tax work without a comprehensive knowledge of ac- 
counting.” 

“The trouble with most lawyers is—they know too much book law and not 
enough of business. By all means require some training in accounting, finance, and 
general business methods—it is a necessity under our American system of business 
and finance today that a lawyer have at least a modicum of such knowledge.” 

“Any good law school should require the study of accounting of every student. 
If made an elective subject, it will be an unpopular course because of the time and 
study required.” 

“T have witnessed almost pitiful embarrassments of attorneys unfamiliar with 
such matters. A lawyer can scarcely be proficient without some training of this 
nature.” 
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A small minority, about 2 per cent, held that a lawyer need not 
know accounting. Of the eight lawyers holding this opinion, three 
qualify their statements by indicating certain aspects of account- 
ing with which a lawyer should be familiar, and one says that for 
certain types of corporate practice, accounting would be very 
helpful. One expresses his opinion clearly and definitely, as fol- 
lows: 

I believe that members of the bar today are too frequently prone to be- 
come possessors of a smattering of many things and to lack thoroughness in 
any of them. What we need is more men thoroughly trained in law and not 
more practicing attorneys who attempt to learn about every other profession 
except their own. I have found no difficulty in securing the services of an 
accountant whenever needed. 


Another reports that in 

considerable experience in handling income and excess-profits tax cases be- 
fore the Treasury Department at Washington, the Board of Tax appeals, and 
in the United States courts . . . . many accounting questions are involved, 
but they are based upon legal principles which should first be determined by 
a lawyer, and the accountant should proceed under legal advice . . . . ‘every 
trade to his own last.” 

Another contends that 

there are subjects far more important to a lawyer than accounting; he ought 
to be a cultured man, and while I consider the subject [accounting] important 
in our daily life, I would not term it a cultural subject. 


Still another reports, 

Not in active practice . . . .; failed to satisfy myself in practice, in my 

opinion, due to incomplete preparation. You law schools should make 
“lawyers’’! You do not make “lawyers”—just corporation agents. 
It is interesting that all of this minority, with one possible ex- 
ception, are so-called “one-man” firms. Two of them are practic- 
ing in smaller towns; six in the larger cities. No large firm is 
represented in this minority. 

A second interesting fact is that a majority of the reporting 
lawyers indicate that they have some knowledge of accounting.° 
Some 15 per cent secured this training in their pre-legal work; 
about 15 per cent did postgraduate work, attended night school, 
or enrolled in correspondence courses to make up this deficiency 


® See Question 2, page 191. 
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in their pre-legal and legal training; the remainder report actual 
experience and individual study on their own account. It is sig- 
nificant that while 85 per cent of those reporting a knowledge of 
accounting secured this knowledge after completing their col- 
legiate legal training, 99 per cent recommend that this training be 
made a part of legal or pre-legal training. The inference is rather 
clear that only the lack of opportunity for studying accounting in 
college and/or law school necessitated postgraduate work in this 
subject, attendance at night school, enrolment in correspondence 
schools, or in the still more severe school of experience. 

Specific quotations from their letters are somewhat as follows: 


I have learned considerable accounting from “embarrassing” situations 
caused by a lack of such knowledge. 

I am very sorry that when I attended law school there was no training of 
this kind, and in this day and age, I do not think a lawyer’s legal education 
is completed without some knowledge of accounting. It is used in receiver- 
ship, bankruptcy, trust estates, decedent estates, corporation work, adjust- 
ments, taxes, etc.; and I further feel that if your law school can give this 
training, it will be a decided step of progress. 


The writer’s experience in the teaching of so-called “extension 
courses” and night-school classes has indicated that the acquisi- 
tion of any specialized training, such as accounting, by men who 
are employed full time, is a very difficult task. The necessity for 
overtime work, out-of-town assignments, etc., play havoc with 
anything bordering on regular attendance. Many complete such 
courses, but a large percentage fall by the wayside. The “mortal- 
ity” among correspondence students is even higher. It would 
seem unfortunate that a young lawyer just entering practice 
should be forced to divide his energies and acquire at that time a 
knowledge of accounting which he might well have acquired early 
in his legal training. Also, he has lost any advantage which such 
training might have had in connection with his courses in law 
school. 

The types of service rendered by lawyers which require a knowl- 
edge of accounting present an interesting list.’ Some half-dozen 
major types of service were suggested on the questionnaire; and 


7 See Question 1, page 191. 














180 THE JOURNAL OF BUSINESS 


these, of course, secured the largest number of “votes.”” However, 
in the “other types (please list)” section many kinds of service 
requiring accounting knowledge are suggested, some of them sev- 
eral times. If one accept the opinions of these practicing attor- 
neys, that all types of legal service listed in this section do require 
a knowledge of accounting, what is the lawyer not trained in ac- 
counting to do when he enters the legal and business world? 

A specific quotation is in point: 

While this questionnaire seems very complete, I would state the following: 
except in the very simplest corporate organization work a thorough knowl- 
edge of accounting on the lawyer’s part is necessary in all corporate legal 
work. It is essential in laying out and in passing on all kinds of financing 
propositions. An intelligent application for the blue-skying of securities can- 
not be prepared without it, even with the assistance of a qualified accountant. 
The work of such an accountant must be directed by the attorney; and when 
completed, it must be analyzed and criticized. The lawyer must be able to 
cross-examine his own accountant to prepare him for the attack of the op- 
posing side. The same is true with respect to the preparation of applications 
for the listing of securities on the various stock exchanges. 

In the field of the patent law: (1) deals of all kinds for the manufacture 
and for sale of articles, machines, etc., whether on a royalty or other basis, 
require a thorough understanding of accounting, (a) for the negotiation of 
the deals, and () for the drafting of definite, certain and workable con- 
tracts; and (2) in connection with recoveries for infringement, a large body 
of law has been built up, which is generally referred to as “the law of patent 
accounting.”” The recovery is absolutely dependent upon a knowledge of 
accounting, and such knowledge is necessary to the application of the law 
itself. This has special reference to “‘cost accounting” and to such items as 
the proper classification of items of cost and the spreading of overheads, as 
well as such items as depreciation and depletion. 


The question regarding the percentage of time devoted to legal 
work that requires a knowledge of accounting* was less completely 
answered than some other questions, and probably a good many 
of the answers given are very rough approximations. Figures re- 
ported vary all the way from 2 per cent to 100 per cent, with more 
reporting the largest figure than the smallest one. An average of 
all figures reported is 28 per cent (24 per cent in the smaller cities 
and towns, 29 per cent in the larger cities), and this result in itself 


8 See Question 5, page 192. 
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is sufficient to indicate the necessity for an accounting training 
for those who wish to be best prepared for the duties of an attor- 
ney. 

There seems to be some uniformity in the answers to the ques- 
tion regarding the particular aspects of accounting with which 
lawyers should be familiar.? Of the subjects listed, “‘analysis of 
statements” is the most “popular.” Practically all of the attor- 
neys reporting have indicated this as an important part of ac- 
counting training for lawyers. The least ‘“popular’’ subject seems 
to be “cost accounting,” but the reason for this is probably a 
misconception of what is implied in the term. If it be interpreted 
to mean “accounting for manufacturers” and not “cost finding,”’ 
it would appear that some knowledge of this subject is essential 
to the intelligent analysis of the financial statements of manufac- 
turing concerns. All topics listed on the original questionnaire 
secured the “‘votes” of more than a majority of those reporting; 
most of them, a large majority. Thus it appears that the account- 
ing knowledge of a practicing lawyer must be broad and compre- 
hensive, though perhaps not detailed. 

This brings us to the question of how much the lawyer should 
know about these various aspects of accounting.’ Here there is 
less uniformity of opinion. The majority seem to agree that “the 
more knowledge the better,”’ but the question of marginal utility 
arises. Just how much time can a law student afford to take from 
other pre-legal and legal subjects to devote to accounting? About 
one-sixth of the answers are definitely in favor of a complete ac- 
counting training: “‘as much as a C.P.A.”’; “thoroughly well in- 
formed’’; ‘“‘he can’t have too much”’; “‘there is no limit’’; etc. At 
the other extreme are about one-third of the answers indicating 
that a “knowledge of the fundamentals,” ‘‘a general working 
knowledge,” “enough to know what it is all about would be suffi- 
cient,” etc. The predominating note (about one-half of the an- 
swers) is to the effect that a lawyer should be able, not to do, but 
to understand, what is done; he should be able to analyze and inter- 
pret statements, and have sufficient knowledge to work intelli- 
gently with accountants who perform the actual accounting work. 


9 See Question 4, page 192. © See Question 3, page 191. 
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Several indicate that more training is required for specialized 
corporate or other commercial work. Given below are several spe- 
cific quotations from questionnaires bringing out special aspects 
of the problem." : 

Opinion is about evenly divided as to whether accounting 
should be introduced among the law-school courses or as a pre- 
legal subject. About 1o per cent report that it is immaterial 
where or when the lawyer secures the training, so long as he gets 
it. About 45 per cent recommend a special course for lawyers, 
to be given in the law school for law credit, on the ground that 
there the student will secure the type of training that he most 
needs and also will save time. The remaining 45 per cent (ap- 
proximately) insist that the course should be given in pre-legal 
work, for one or both of two reasons: first, the law student needs 
his accounting knowledge for an intelligent study of the law; 
second, his time in the law school should be taken up exclusively 
with the regular law courses. About seventeen lawyers, as indi- 
cated on a preceding page, recommend that the study of account- 


99, 66 


mu‘ |. . a practical knowledge’’; ‘‘a thorough working knowledge”; “enough to 
prepare and interpret balance sheets”; “be able to read a complete audit [report] 
and know the principles of accounting practice which govern the performance of the 
audit”; “in income-tax work even greater familiarity with accounting records is 
necessary”’; ‘‘at least one year’s work, but the more accounting experience acquired 
the better’; “‘able to understand corporate financing”’; ‘enough to talk intelligently 
with a C.P.A. and advise him concerning client’s financial set up”; ‘‘be able to check 
and prepare accounts and to determine validity and correctness of items in general 
routine of cases’; ‘‘enough to know when he should employ an accountant and be 
able to understand the accountant’s report”; ‘‘be able to be in conferences between 
accountants and to pass judgment on the merits of their arguments”’; ‘‘three years’ 
course is not too much’”’; “‘a general course for lawyers in ordinary practice, but a 
more thorough course for those engaged in special corporate or commercial work”; 
“all courses up to training for C.P.A. with the exception of cost accounting”’; ‘‘as 
thorough as possible, for in commercial work his competence is in direct relation 
with his knowledge of accounting”’; “sufficient to enable him to comprehend the 
meaning of the books and the accounts therein, so that he could examine or cross- 
examine a witness about the same’’; ‘‘about one-half way to certified accountancy”; 
“should know what is mot good accounting practice’’; ‘‘must understand double 
entry system gnd more is desirable”; ‘‘should not be a detail man on accounting 
matters but should have a broad knowledge of accounting principles and a full ap- 


preciation of what the detailed reports of others mean.” 


™ See Question 3, page 191. 
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ing be deferred until after graduation from law school and entry 
into actual practice. The writer’s position on this question is pre- 
sented later at some length. 

Questions relating to the size of the firm reporting’ and to the 
special type of work engaged in™ were included in the question- 
naire only to furnish a general background for judging the ac- 
curacy and dependability of the results secured. Firms reporting 
have as high as thirty-nine employees actively engaged in the 
practice of law (exclusive of stenographers and clerks) and the 
average number of such employees of the 188 firms so listed ap- 
pears to be slightly over five. There seems to be little relation 
between the size of the firm and its need for accounting knowl- 
edge. Special types of legal work represented are many and 
varied; but strangely enough, there is apparently less correlation 
between the special type of work engaged in and the need for 
accounting knowledge than one might expect. The reason for 
this probably lies in the fact that such special type of work is 
usually only a part of the total service rendered by the firm. 

The discussion to this point has rather definitely established 
these propositions: first, that a substantial proportion of the 
work required of a practicing lawyer today is so definitely related 
to figures, the language of business, that some knowledge of ac- 
counting appears to be desirable, or even necessary; second, that 
a vast majority of lawyers recognize and admit the necessity of 
this knowledge; third, that a great many lawyers have not had 
the opportunity of securing this training in their legal and pre- 
legal work; fourth, that the primary difficulty in the way is that 
time must be taken from other subjects if accounting is to be in- 
cluded in the student’s preparation for the practice of law; and 
finally, that there is some difference of opinion as to the amount 
of accounting training advisable. 

For several years it has been possible for the pre-legal student 
to study accounting. Most colleges and universities now offer one 
or more courses in this subject. If the law student has done part 
of his pre-legal work in a school of business administration, he 

3 See Question 7, page 193. 

4 See Question 6, page 193. 
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may have taken several accounting courses, especially if he has 
spent four college years before entering law school. Most of the 
law schools recommend accounting as a part of one’s pre-legal 
training. In spite of these facts, a majority of law students have 
had no substantial training in this subject, though some of them 
have been exposed to inadequate courses in “principles,” often 
little more than bookkeeping courses. Such elementary courses 
are much better than no accounting at all, but they scarcely offer 
a foundation for the understanding of accounting-business-legal 
problems—those that will confront the law student in his law 
course and the lawyer in his practice. 

There are several major objections to dependence on pre-legal 
work for an adequate knowledge of accounting: first, the pre- 
legal student may not realize the advantages to the lawyer of a 
knowledge of accounting until it is too late; second, the college or 
university which he is attending may not offer accounting courses 
suited to his needs; third, his time may be limited and other re- 
quired courses may reduce his time for accounting to a too small 
minimum; finally, and most important, I think, the usual courses 
in accounting contain so much material that the prospective 
lawyer does not need and omit so much that he does need that he 
wastes considerable time in studying them. 

The solution to the problem, then, would seem to be a special 
course in accounting developed for law students, designed to offer 
to prospective lawyers the type of accounting information and 
training that will be most valuable to them in their study and 
practice of law. In certain cases such a specialized course might 
well be offered in schools of commerce, but this would mean that 
most law students would still not have the opportunity of study- 
ing such a course. Then, why not offer such a course in the law 
school itself, crediting toward a law degree? At least five of the 
larger law schools are doing just that thing. There is little agree- 
ment yet as to what the content of such a course should be; but 
the objective is rather clearly defined, viz., to offer to the law 
student such training in accounting as will be of maximum assist- 
ance to him in the study of law while he is in school, and will at 
the same time furnish the basis necessary for the solution of such 
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legal-accounting-business problems as will confront him in his 
actual practice. 

As a starting-point in the description of what such a special 
course in accounting for lawyers should include, a reference to the 
tabulated results of the questionnaire may be of assistance."* It 
is evident that lawyers need a comprehensive training, not too 
technical nor too detailed, perhaps, but complete enough that the 
lawyer may be able to understand the various phases of account- 
ing. As a basis for discussion, there is presented below an outline 
of such a special course as it is now being offered at one of the 
larger law schools."® The attempt will be made to justify this 
course and its method of presentation, in the light of the opinions 
of the 519 practicing lawyers as revealed by the questionnaire. 

Part I. THE ACCOUNTING PROCESS 
I. Introduction 
II. Accounting Statements—Preliminary Survey 
Ill. The Accounting Equation 
IV. Theory of Debit and Credit 
V. Balance-Sheet Accounts 
VI. Income and Expense Accounts 
VII. The Journal and Ledger 
VIII. Adjustments and Summarization 
1X. Special Journalizing and Posting Methods Controlling Accounts 
X. Accounting Statements—Review of Accounting Process 
Part I. PROPRIETORSHIP 
XI. Partnerships—Formation, Admission of New Partners 
XII. Partnerships—Sharing of Profits and Losses 
XIII. Partnerships—Dissolution ; Incorporation 
XIV. Corporations—Formation and Accounting for Capital Stock 
XV. Corporations—Profits, Surplus, Dividends 
XVI. Corporations—Reserves and Funds 
Part III. VALUATION 
XVII. General Principles of Valuation 
XVIII. Current Assets 
XIX. Fixed Assets—Depreciation 
XX. Investments, Intangibles 
XXI. Liabilities, Bonds 
XXII. Income and Expense 
XXIII. Income Taxation 


*© The University of Chicago Law School. 





5 See Question 4, page 192. 
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Part IV. STATEMENTS; PREPARATION AND ANALYSIS 


XXIV. Balance Sheet 

XXV. Statements of Operations 

XXVI. Comparative Statements. Statement of Application of Funds 
XXVII. Consolidated Balance Sheet 
XXVIII. Consolidated Statements of Profit and Loss 


Part V. MISCELLANEOUS PROBLEMS 


XXIX. Estate Accounting 

XXX. Accounting for Insolvent Concerns 

XXXI. Accounting for Manufacturers 
XXXII. Consolidations and Mergers 
XXXIII. Branch-House Accounting 


It is seen from the outline above that the first part of this spe- 
cial accounting course is devoted to the so-called “accounting 
process,” i.e., debits and credits, journals and ledgers, adjust- 
ments and summarization, statements, etc. It has been contended 
that in such a course, designed for lawyers who will do little or no 
accounting themselves, no attention should be paid to the “‘me- 
chanics” of accounting.’? Attention to this phase of accounting 
should be reduced to a minimum, and the viewpoint should be 
shifted toward an “understanding” rather than a “preparation”’ 
angle, but no one can understand accounting in any of its im- 
portant phases until he knows thoroughly debits and credits, the 
effect of business transactions upon the financial statements, the 
problems involved in adjustment.and summarization, etc. In this 
connection I think it is well for him to know something of the use 
of various types of journals and ledgers used in carrying the trans- 
actions through to the statements, though little time need be 
spent on this subject. 

This introduction to accounting is not necessarily a part of a 
special course for lawyers. It has been included here only because 
to date a majority of the students enrolling for the course have 
had no preliminary work in accounting. It would add materially 
to the value of the special course if this introduction could be 
omitted. Then more time and attention could be devoted to sub- 
jects of more direct interest to prospective lawyers. However, 
until matriculating law students have included in their pre-legal 


7 James L. Dohr, “Accounting in the Law Curriculum,” Accounting Review, 
September, 1930, pp. 213-14. 
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work at least one course in the principles of accounting, a dis- 
cussion of the accounting process must remain the introductory 
part of the special course in accounting for lawyers." 

The second part of the course discusses the problems arising in 
connection with partnerships and corporations. These subjects 
should follow, rather than precede, Part III, which is a study of 
valuation; but there is some psychological advantage in getting 
quickly to subjects of primary interest to law students. It in- 
tensifies their initial interest in the course. In the outline, per- 
haps, more attention seems to be given to partnerships than is 
justified by their relative importance in the modern business 
world; actually, in the classroom, most of the attention is given 
to corporations. At this point in the course a number of actual 
law cases are studied; these particular cases have been selected 
because they contain accounting problems as well as legal prob- 
lems, or, better stated perhaps, they are cases in which the legal 
points involved are better understood if the accounting angles are 
presented first. Cases which involve the legality of dividends, for 
example, cannot be fully understood without a knowledge of the 
real nature of earned surplus, capital surplus, paid-in capital, 
proprietorship reserves, cash dividends, stock dividends, par 
value stock, no par stock, stock discount and premium, etc. Cases 
involving the respective rights of partners in the apportionment 
of profits (or losses), or in the distribution of assets upon dissolu- 
tion of the partnership, cannot be best understood without a 
knowledge of the real nature of capital, partners’ salaries, interest 
on invested capital, partners’ drawings, partners’ profit-sharing 
agreements, etc. It is rather obvious that a discussion from the 
accounting point of view will assist in a better comprehension of 
the full meaning of many of these terms. 

The third pari of the course is described as “valuation.” In 
this section the attempt is made to indicate the nature of the 
valuation problem. Particularly is it emphasized that there are 
two aspects to the problem: the “financial condition” aspect and 
the “operating result” aspect; for this reason the results of valua- 

8 A possible substitute for Part I of the special course is a special six weeks’ 


course in accounting principles, offered in the law school, mot for credit, and required 
of all students without a pre-legal course in elementary accounting. 
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tion decisions are traced both to the balance sheet and to the 
statement of profit and loss. Considerable attention is paid to the 
subject of depreciation, and more law cases are studied at this 
point. Some time is devoted to good will and other intangibles, 
and various methods of evaluating these items are discussed, 
again in the light of certain legal decisions in the matter. The 
valuation of income and expense is explained from the orthodox 
accounting viewpoint; then, the determination of taxable income 
is taught on the so-called “exception principle,” i.e., the points of 
conflict between the income-tax law and accepted accounting 
practice are emphasized, and only cursory attention is given to 
the points where there is substantial agreement. 

The fourth part of the course is devoted to the preparation and 
analysis of financial statements. Preparation of statements is dis- 
cussed here only because a knowledge of the problems involved 
assists in a more complete understanding of the nature of the 
statements. Analysis and interpretation are of most value to the 
prospective lawyer. It will be remembered that this aspect of 
accounting received the highest number of “votes” on the ques- 
tionnaire.” 

One of the most interesting and important developments in 
modern business is the increase in the size of the business unit, 
and the tendency toward consolidation, merger, and other meth- 
ods of business combination. For that reason considerable time 
is devoted here to the preparation and analysis of consolidated 
balance sheets and consolidated statements of profit and loss of 
holding companies and their subsidiaries. While this is a rather 
technical subject, it is important in developing the ability to under- 
stand the statements prepared by such business combinations. 

The last part of the course is devoted to miscellaneous problems 
not falling naturally into any of the first four divisions. The list 
of special problems included in the outline on a preceding page is 
merely a tentative list. Other special problems may be added or 
substitutions may be made. The amount of time allotted to the 
study of the problems listed here depends entirely upon the 
amount of time spent on the first four divisions of the course. 
Perhaps the most important subject in the list as given is ac- 


9 See Question 4, page 192. 
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counting for manufacturers. As indicated earlier, a knowledge of 
the fundamental problems of this phase of accounting is of major 
assistance in the analysis and interpretation of statements of 
manufacturing concerns. Attention given to the other subjects 
will vary with the major interest of the instructor or of the mem- 
bers of the class. (The importance of mergers and consolidations 
has been mentioned in the preceding paragraph.) 

The program discussed above is of course only tentative. The 
offering of such a course is as yet only in the experimental stage, 
at least with respect to content and method of presentation. Fur- 
ther experiment will undoubtedly result in some minor changes, 
perhaps a few major ones, conceivably a complete revision of the 
plan. To date one point is rather clear. Accounting cannot be 
best taught, even to law students, by the so-called “case method.” 
Hypothetical “‘cases,”’ actual business situations, certainly “law”’ 
cases, involving business-legal-accounting problems, must be intro- 
duced into the course as problem material; but the basis for their 
solution must be a foundation in general principles of accounting 
and their application to problems of this type, and this foundation 
depends on the use of textbooks, lectures, and class discussion. 

As an adjunct to the special course described above, certain law 
schools have experimented with a plan which involves the use of 
an accounting instructor in connection with the regular law 
courses. At certain points in corporation law, for example, the 
accounting instructor will be called in to explain such accounting 
concepts as may be necessary for a complete understanding of 
the legal problems involved. For example, it is difficult to explain 
that a corporation may be legally insolvent in spite of a substan- 
tial credit balance in the surplus account unless the student under- 
stands the real nature of “surplus,” “capital stock,” etc. If the 
law instructor is not in a position to present clearly these con- 
cepts, much time is saved to him and to his class if the task be 
delegated to the accounting instructor.” The same is true, per- 
haps, at certain points in partnerships, trusts, taxation, etc. At 
least there seem to be sufficient “possibilities” in the situation to 
warrant further experiment with this method. 


20 Conversely, an instructor in corporation law could be of major assistance at 
certain points in the presentation of corporation accounting, unless the accounting 
instructor has a good background in the law of the subject. 
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If we accept as proved, then, the proposition that a practicing 
lawyer needs a knowledge of accounting, and assume further that 
the law school is at least partly responsible for its graduates’ ac- 
quisition of this knowledge, a complete program for meeting this 
responsibility would seem to include these necessary features: 
first, that it be required that pre-legal work include at least one 
course in elementary accounting; or such a course may be recom- 
mended, and matriculating law students lacking this prerequisite 
may be required to take in the law school, not for credit, a con- 
densed six weeks’ course in such fundamentals as constitute a 
minimum requirement; second, that there be offered to the law 
student early in his law course, for credit toward a law degree, a 
required (or elective) special course in “‘accounting for lawyers,”’ 
taught by an accounting instructor; third, that at certain points 
in the regular law course an accounting instructor be called in to 
explain such accounting concepts as are necessary for an under- 
standing of the legal questions involved. A program like this 
would certainly meet completely the responsibility of the law 
school in this matter, and it would seem to meet the approval 
of a majority of the 519 practicing lawyers who have expressed 
their opinions on this subject. 

It should be made clear to the reader of this discussion that its 
scope is a very narrow one. Many other subjects, particularly 
those in the fields of commerce and business administration, are 
very important as a part of the pre-legal training of the student 
intending to enter the field of law. It will be remembered that 
many of the reporting lawyers made reference to certain subjects 
other than accounting. The questions surrounding the subject 
of accounting for lawyers are only part of a much larger group of 
questions and problems that are now engaging the attention of 
the curriculum committees of the more progressive law schools. 
It is with no intention of subordinating this larger problem that 
the scope of this discussion has been restricted to the single sub- 
ject of accounting. 

WILLARD J. GRAHAM 
2* It should be made clear to the reader that the responsibility for the suggested 


program outlined here rests solely with the writer; it is not one which the University 
of Chicago Law School, or any other law school, has adopted. 
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TABULATED RESULTS FROM QUESTIONNAIRES 
SUBMITTED TO PRACTICING LAWYERS 


(675 Questionnaires—s519 Answers) 








From Lawyers PRracticinc 





QUESTIONS In the |InSmaller 


Larger | Cities or| Total 
Cities Towns 





1. What types of service rendered by you or by your firm 
a a knowledge of accounting. (Please check be- 
ow.) 

a) Income tax. 

b) Rate- making practice before public si service com- 
missions. aeeae eas 

c) Mergers and consolidations. . 

d) Partnership litigation. . 

e) Taxation of corporate franchise and enna ex- 


f) Administration of estates 
) Other types (please list) :* 
Qualification of securities under blue-sky laws... 
Insolvent companies and receiverships * 
Advice in connection with corporate matters.. 
Real estate—Conveyancing. .. . a 
Corporate financing 


. Have you ever studied accounting? 


ns 
_s 


0 
If : so, how did you obtain your knowledge of the sub- 
ject? (Please check the following list.) 

a) As part of your collegiate pre-legal wnees asd 

b) In postgraduate collegiate work. . 

c) By correspondence 

d) At night school. 

e) By individual study on your own account 

ft) Through experience 

(Added) High school 


tw 


aw 
OAwonwWw ee 


. In your opinion should a lawyer have a knowledge of 
accounting? 


If : so, how well informed should he be in this subject? 
(See discussion on pages 181-82 of this article.) 

Should it be acquired in college?.......... 2 42 

in law school?. . 36 

after he has graduated from law 

cana 12 














* Other types of service suggested by one or more lawyers are these: condemnation proceedings; 
accounting as for profits and damages in patent litigation; litigation—proceedings in chancery for ac- 
counting—bankruptcy matters; license and royalty payments; partition accounting; plans and spe- 
cifications for public work; general litigations; mechanics’ liens; inheritance-tax proceedings; drafting 
of agreements and their interpretation; bond issues; adjustment of joint owners of real estate; equitable 
redemption; taxation; administration of building and loan associations; suits against contractors for 
failure to complete contracts or pay labor and material bills thereon; administration of trusts; valua- 
tion of common carriers—recapture of excess income of railroads; fraud suits for sale of common stock ; 
bills for accounting; foreclosure of mortgages; anti-trust and unfair competition. 
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TABULATED RESULTS FROM QUESTIONNAIRES—Continued 











From Lawyers PRACTICING 


sai . 
QUESTIONS In the |InSmaller 
Larger | Citiesor| Total 
Cities | Towns 





. With what particular aspects of accounting should| 
a be familiar? (Please check following list.) 
) Debits and credits......... shah cate 

i Journals and ledgers. 

Adjustment and summarization. 
4) Preparation of financial statements. . 
e) Analysis of statements. . 
f) Valuation of assets. 
g) Determination of income and expense. 
h) Income taxation . 
i) Partnership accounting 
j) Corporation accounting. was 
k) Accounting for insolvent concerns. 
/) Consolidations and mergers. 
m) Consolidated statements 
n) Cost accounting 
») Administration of estates: 

(1) By administrators 

(2) By trustees 

(3) By receivers 

(4) By guardians. : 
p) Joint owners and owners in common.... 
q) Between holders of life estates and remaindermen. | 
r) Others (please list) : 

Depreciation and other reserve accounts 
Bank accounting. . 


uss 
SOnnun 


wn 
o 


- 0 


Approximately what percentage of your time is de- 
voted to work that requires a knowledge of accounting? 


Percentage 


nN 
7 ) 
enn OW 


nm oOuUwn 
elie ad 
° 
~ 


nm O OHuOdwn 


° 


oun 
a oe ne) 


sIrutwwnr nd & & 
Co OW 
- 


Sa 
° 
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TABULATED RESULTS FROM QUESTION NAIRES—Continued 














From Lawyers PRacticinc 





QUESTIONS In the (In Smaller 
Larger | Citiesor| Total 
Cities Towns 





If a firm, what percentage of the time of the members 
and employees is devoted to work that requires a 
knowledge of accounting? } 


Percentage 





| 


Ow nuendo 


Oowum Oumonu wn 
ees . 


NU fWN DS 
° 


“MN 
oONnNnNS 


8 


6. If engaged in any specialized legal work, please state 
what type or types. 
Corporate 
Real estate 
Income tax 
Estates........ | 
| 


| 


nv © 


On fOr OM 


Rate-making 

Public utility 

Patent law... 
If a firm, how many employees in your firm are actively | 
engaged in the practice of law? (Please omit stenog- 
raphers and clerks.) 


| 
| 
Number of 
Employees | 

| 


| 


we mw 
0 mf On oauhw WD 





COKCCOCOOOHOFUND 





8. If you have views on the subject which are not fully! 
set forth in the foregoing answers, will you please ex- 
press them here. (See pages 175-77 preceding for typical 
supplementary expressions of opinion on this subject.) 





t Other types of legalized work reported by one or more lawyers are these: probate; eminent domain; 
suretyship; special assessments—lake level controversy; appeals from Board of Tax Appeals; railroad 
and corporation law; reorganization (mergers and consolidations); foreclosure of mortgages; valuation 
counsel for Interstate Commerce Commission; life insurance; receivers; taxes; bankruptcy; trusts; 
banking; municipal law; general city finances; bond issues; assignments; mechanics’ liens. 





THE FEDERAL COURTS AND ORGANIZED LABOR 
II. FROM THE SHERMAN ACT TO THE CLAYTON ACT— 


Continued 
F. THE CONTEMPT CASES 


N THE period between the first application of the Sherman 
Act and the enactment of the Clayton Act there are reported 
but twenty-four cases in which are raised issues of contempt 

of court on the part of members or friends of organized labor 
groups. The disposal of these cases involved only thirty-five re- 
ported decisions. But in spite of the scarcity of material with 
which to work, there is a great deal which is useful to us in our 
attempt to acquire an understanding of the state of the law and 
of the attitudes of the federal courts toward organized labor and 
its activities. Before we look at the cases, however, it seems well | 
to take some general notice of the concept of contempt of court; 
and if we are to judge of the harmony of decisions in the labor 
field with the'decisions in the general run of cases, it also seems 
wise to draw our information and our conclusions as far as pos- 
sible from cases outside the labor field. 


I. THE NATURE OF CONTEMPT OF COURT 


When we attempt to organize our thinking with respect to con- 
tempt of court, we find the following major issues: (1) What is 
the function of a proceeding in contempt? (2) What is the source 
of the jurisdiction of the federal courts to attach and try persons 
for contempt of court? (3) To what persons are contempt proceed- 
ings applicable? (4) Of what kind of conduct does contempt con- 
sist? (5) What kind of proceeding is considered lawful? (6) Is 
disobedience of a decree which is afterward reversed punishable 
as contempt? 

The function of proceedings in contempt.—No comprehensive 
discussions of the functions of contempt proceedings have been 
found. The necessity for such proceedings is regarded as self- 
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evident and therefore taken for granted. This was true even in 
the Middle Ages."® Lord Coke™ says that courts of justice have 
an inherent power to punish all persons for contempt of their 
rules and orders, for disobedience of their orders and decrees, and 
for disturbance of their proceedings. Chancellor Kent *” declared 
that the power to make rules imports the power of enforcing them 
and the power to attach (arrest) persons who violate them and to 
punish such persons for contempt. In State v. Tugwell,’” it is 
said that contempt is not regarded as a personal wrong—it does 
not affect the judge personally; it is an interference with the ad- 
ministration of justice, and power to deal with it must be ac- 
corded to the courts, in order that they may be able to protect the 
rights of litigants to fair and impartial hearings of their causes. 
Sir John Fox'” says at the outset of his discussion: 

Rules for preserving discipline, essential to the administration of justice, 
came into existence with the law itself, and contempt of court has been a 
recognized phrase in English law from the twelfth century to the present 

By the fourteenth century the principles upon which punish- 
ment [for contempt] was inflicted to restrain disobedience to the king and 
his courts as well as [to restrain] other acts which tended to obstruct the 
course of justice, had become firmly established. 


These and other like justifications, both in the writings of leading 
authorities and in the opinions of the courts themselves, justify 
us in making the statement that it is generally assumed that it 
is necessary in the administration of law to provide for the exer- 
cise of discipline; and they justify the further statement that it is 
assumed to be the function of contempt proceedings to furnish 
the means and the channel for the exercise of such discipline. To 
put it in another way, it is one of the functions of the law and of 
the courts for purposes of social convenience to maintain order; 
and it is fair to assume that one of the powers of those whose task 
it is to maintain order is to deal as effectively as may be with per- 
sons who disregard or interfere with the processes by which it is 

8 Holdsworth, History of English Common Law, III, 391-04. 

19 8 Coke 380. 

17 ¢ Commentaries 236. 

™™ 19 Wash. 238; 47 LRA 717. 

‘72 Contempt of Court (Oxford Press, 1927), p. 1. 
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sought to maintain order. This theory of contempt is analogous 
to that of the lesser offense of resisting an officer; within constitu- 
tional limits, the importance of maintaining governmental au- 
thority is believed to be greater than the importance of insuring 
the individual’s freedom of action; but the practices followed in 
contempt proceedings, as we shall see, do not invade the indi- 


vidual’s freedom nearly so fay »* a complete acceptance of the 
foregoing generalization might leau us to expect. 

The source of jurisdiction.—Jurisdiction in contempt involves at 
least two principal issues. One is whether there is any jurisdiction 
at all; the other is whether or not contempt proceedings should be 
conducted before the very court in contempt of which the conduct 
in question is alleged to have been committed. As to the first 
issue, at common law the power of courts to deal with contempt 
has been assumed as a natural corollary to the assumption that 
disciplinary proceedings are a necessary part of the administra- 
tion of law. In the case of the federal courts, we have already seen 
that the power to deal with contempt rests upon the statute of 
1831."3 The statute provides that the federal courts may punish 
by fine or imprisonment “misbehavior of any person in their |the 
courts’] presence or so near thereto as to obstruct the administra- 
tion of justice.” It has been extended by interpretation'’ and by 
enactment’’> to include misbehavior of officers of the federal 
courts, as well as disobedience to any lawful writ, process, order, 
rule, decree, or command of court. 

The question whether or not the proceedings for contempt 
should be held before the very court in contempt of which the 
acts in issue were done seems not to have been raised in the fed- 
eral courts. It is said in Ex parte Robinson,'” “The power to pun- 

73 R.S., sec. 725. It was discussed in connection with contempt in the receiver- 
ship cases, apart from injunctions, in Journal of Business, III, 220, n. 41; also ibid., 
Pp. 3506, n. 36. 

174 (1873) 19 Wall. 513. 

175 U.S. Code, Title 28, sec. 385; Judicial Code (1911), sec. 268. 

76 19 Wall. 513; 22 L. Ed. 208. Even in the famous impeachment of Judge Peck, 
the issue was not raised whether or not he had exceeded his authority by dealing with 
contempt; the charge was rather that he had acted in an arbitrary manner in the 
particular case. The power to act is there, as elsewhere, assumed to exist. 
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ish for contempts is inherent in all courts; its existence is essential 
to the preservation of order in judicial proceedings, and to the 
enforcement of the judgments, orders and writs of the courts and, 
consequently, to the due administration of justice. The moment 
the courts of the United States were called into existence and in- 
vested with jurisdiction over any subject, they became possessed 
of this power,” and the inference seems to be, all along the line, 
that each court may deal with contempts of itself. Certainly this 
would be true in the case of contempt in the face of the court; and 
no case is indicated in the digests in which the issue has even been 
raised. 
CONTEMPT OF COURT? 


( Disobedience 
By an officer Obstruction of process 
| Disrespectful conduct 


| In face of 


By a party { Breach of peace 
the court 7 awn — 


Disrespectful conduct 
{ Disobedience 
Obstruction of process 
| By a stranger | Interference with officers 


CONTEMPT f f 
Disobedience 


3y an office J 
By an officer | Neglect of duty 
\ 


{ Disobedience of decree 
y a party Disregard of decree 
Counsel of disobedience 
or disregard of process 
or decree 
Interference with officer 
| By a stranger | Libel or slander of judge 


Outside of } p, 


the court 


T he other 1ssues.—Perhaps the other issues of contempt and the 
powers of the courts to punish for contempt will become more 
easily discussible if we first sketch an outline of the forms which 
contempt may take. The accompanying diagram is submitted in 
this behalf. Of all classes of contempt of court, perhaps the eas- 
iest to deal with are those committed by officers of courts, whether 
committed within or without the immediate precincts of the 


17 This diagram is adapted from the classifications of contempt in Lord Sel- 
borne’s Act of 1883, from Fox, op. cit., and from Holdsworth, op. cit., III, 391 ff. 
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courts. Certainly, the authority of any court to deal with its own 
officers and to deal with them summarily (i.e.. without recourse 
to the use of a jury or other fact-finding body) has not been seri- 
ously questioned since the Middle Ages.’* Lawyers, sheriffs, ju- 
rors, bailiffs, witnesses, and the like have been punished for con- 
tempt upon numberless occasions; and they have been regarded 
as entitled to practically no procedural ceremony. And even par- 
ties to suits or strangers, when they have actually committed acts 
of contempt within the precincts of the court chamber, have been 
dealt with in the same way. There is practically no doubt of the 
powers of courts to deal with such offenders and to deal with them 
summarily. Here again the usage comes to us from beyond the 
limits of legal memory. 

But when we come to deal with contemptuous acts which are 
alleged to have been committed outside the view of the court 
itself, the problem is of a different character. If the act is com- 
mitted in the face of the court, there is usually no question of fact 
for the court to decide—there is practically no doubt as to what 
happened. The problem consists merely of interpreting the con- 
duct which the court has itself witnessed, of deciding whether or 
not that conduct should be treated as contemptuous, and, if so, of 
deciding what is the appropriate method of dealing with the of- 
fender. But when the acts are alleged to have been done outside 
the court, the court is first of all confronted, as is the case in 
ordinary proceedings, with a question of fact, Were the alleged 
acts actually done? When the commission of the acts has once 
been established to the court’s satisfaction, the court’s problem is 
thenceforward just the same as it is when the contempt takes 
place in the face of the court. Such controversy as has taken 
place in the field of contempt has centered upon the question, 
Should a court be assumed to have authority to deal summarily 
with persons who are accused of committing acts of contempt 
outside the court? That is, should we assume that the courts have 
jurisdiction to decide in a summary manner questions of fact rel- 
ative to conduct outside of court? In the labor field, in particu- 
lar, not only has most of the criticism of the courts, as they have 


78 Holdsworth, Joc. cit. 
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dealt with contempt, been directed at the disposal of cases in 
which the alleged contempt was committed, if at all, outside the 
court; and, moreover, practically all of the labor-contempt cases 
have been of this kind, whether they have been criticized or not. 

This controversy exists, whether we proceed upon common-law 
assumptions of jurisdiction or upon the authority of the statute 
of 1831. The statute authorizes courts to punish contempts in the 
court’s presence, “or so near thereto as to obstruct the adminis- 
tration of justice.’ This gives us no hint of the nature of the 
proceedings; and whatever the statute means in respect to pro- 
ceedings, its terms would apply as well and in the same degree to 
officers, to parties to suits, or to strangers. It might even con- 
ceivably apply just the same to strangers who had no knowledge 
of the fact that justice was in process of administration or that 
they were interfering with it, as to those who had such knowledge 
or were legally chargeable with notice. The statute makes no pro- 
vision for procedure, and it provides no basis for distinguishing 
between different types of contempt, and no basis for making a 
distinction between persons with knowledge and persons without 
knowledge that they are or may be obstructing the administra- 
tion of justice. In determining these issues we must fall back upon 
common-law principles, which the courts have in fact attempted 
to do. 


II. CONTEMPT IN LABOR CASES 


In view of the foregoing statement, the issues which confront 
us in the labor-contempt cases assume the following form: (1) 
May issues of fact in cases of alleged contempt outside the court 
be lawfully tried before the court in contempt of which the acts 
are alleged to have been in contempt? (2) May persons who are 
neither officers of court nor parties to suit lawfully be punished 
for contempt. if their acts have been committed without knowl- 
edge of the fact that those acts were of a character to obstruct the 
administration of justice in the particular case? (3) May the is- 
sues of fact in contempt out of court by strangers lawfully be 
tried in a summary proceeding, i.e., without recourse to the use 
of a jury? (4) May any person be made a party to a suit, for 
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purposes of contempt proceedings, merely by addressing the de- 
cree to him? (5) Is disobedience of a decree which is afterward 
reversed upon appeal punishable as contempt, no matter by 
whom committed? The order in which these issues are discussed 
may seem somewhat less logical than the order in which they are 
set down here; but certain practical considerations are responsible 
for that. 

What court may try contempt?—We have already seen that the 
first of the foregoing issues is resolved in the affirmative, and that 
there has been no very serious controversy about it. In fact, it 
has been held that one court is not authorized to punish contempt 
of another court.’ And in view of the nature of the jurisdiction 
of the federal courts, in most cases it probably would be impossi- 
ble to do anything else, because no other court would be able to 
take jurisdiction over the offender. Contempts probably are most 
often committed in territory or by persons subject only to the 
jurisdiction of the courts of which the acts are contemptuous. The 
other issues will bear some examination. 

Summary proceedings when alleged acts committed by strangers 
out of court.—It must be borne in mind that we are concerned here 
with the power of courts to deal summarily with strangers; there 
is little concern and no doubt as to the power to deal summarily 
with officers of the court or with parties to suit. 

The contact of the court and the alleged contemner takes 
effect at two points: one when he is arrested, the other when the 
hearing takes place. The word “attachment” and the word 
“cited” have upon occasion been used to designate either or both 
of these matters; but here the use of the terms is confined to the 
first of the two events. When one is cited or attached for con- 
tempt, he is merely arrested or served with notice to appear and 
show cause why he should not be held in contempt. This part of 
the procedure cannot well be otherwise than summary in its na- 
ture; and there seems to be no more harm in summary procedure 

1913 C.J. 52, n. 11. See n. 114 particularly. See also Dobie, Federal Procedure, 


p. 654, citing Cook v. U.S. in (1925) 267 U.S. 517, 539, to the effect that a judge 
may properly ask, and in some instances should ask, that another judge be assigned 


to hear the cause. But it is not suggested that this must be done. See Case No. 772, 
Appendix, Journal of Business, Il, 372. 
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here than there is in the beginning of an ordinary suit by notice or 
in the beginning of a criminal proceeding by an arrest. And no 
matter how formal the preliminaries of arrest may be—no matter 
what warrants and the like may be required—these preliminary 
matters are of necessity ex parle proceedings, and no serious ques- 
tion is raised about them. It is in regard to the procedure upon 
the hearing itself that the real issue arises. 

There is in fact a long line of cases in which courts have dealt 
with strangers in a summary manner—without reference to a jury 
or anything analogous to it. The authority for such proceedings, 
ir the class of cases with which we are now dealing, is a curious 
one, however. It appears to rest upon an opinion of the eighteenth 
century which as a matter of fact never was actually rendered. 
In 1765 a rule was obtained for the attachment of John Almon, a 
bookseller, to show cause why he should not be punished for con- 
tempt for publication of a libel on Lord Mansfield, then chief 
justice of the king’s bench. Judgment in favor of the punishment 
was ready to be delivered when it was discovered that the process 
ran in the name of The King v. Wilkes instead of The King v. 
Almon. The proceeding was abandoned and the opinion never 
was delivered. In 1802 the notes of Judge Wilmot, who had pre- 
pared the opinion, were published, and among them was the 
opinion in Almon’s case. The opinion not only declares that a 
libel on a judge is punishable as contempt without the interven- 
tion of a jury; it also declares that this summary form of proce- 
dure is founded upon immemorial usage. But the statement that 
jurisdiction in this respect “‘is as ancient as any other part of the 
common law”’ is without any foundation of authority."° Yet Al- 
mon’s case is, in fact, the whole foundation of the modern doctrine 
of the power of courts to deal summarily with contempts com- 
mitted outside the court, so far as the common law is concerned. 

3ut we have still to trace the history of the doctrine in the fed- 
eral courts. In the year 1831 Judge Peck was impeached before 
the Senate on the charge that while sitting as a judge of a district 
court he had summarily punished an attorney for contempt which 


* The history of Almon’s case and the subsequent development of the doctrine 
are traced in detail in Fox, op. cit. 
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consisted in publication of a letter which the judge held to be 
a libel upon himself in his judicial capacity."* Judge Peck was ac- 
quitted by twenty-two votes to twenty-one; which was regarded 
as a vindication of the doctrine that a libel on the court is punish- 
able summarily as contempt. But almost at once the statute of 
1831 was enacted with the object of preventing the recurrence of 
application of the doctrine of Wilmot’s opinion in Almon’s case. 
But the doctrine has not been vanquished so easily. The reason, 
however, is not one of immemorial usage, but rather one of the 
form in which the statute of 1831 was cast. It provided, we must 
recall, that the court might punish by fine or imprisonment only 
persons who misbehave in the presence of the courts “or so near 
thereto as to obstruct the administration of justice.” As late as 
1918 it was said by the Supreme Court™ that this provision of the 
Act of 1831 “conferred no power not already granted and imposed 
no limitations not already existing.’’ And, in addition, “‘stimu- 
lated by the Toledo Newspaper Case, some of the lower federal 
courts, wholly unmindful of the history of the Act of 1831, in ef- 
fect have written the Act off the statute books.”"** The sum of the 
matter is that the phrase “so near thereto as to obstruct the ad- 
ministration of justice’ has been so extended by interpretation 
that it includes practically all acts of contempt committed out- 
side the court. It is the conclusion of Sir John Fox™ and of 
Frankfurter and Landis’ that not only is the doctrine of Wilmot 
founded upon a fallacy, but that the statute of 1831 has been mis- 
interpreted. In one sense, then, it is unlawful for a court to punish 
by a summary proceeding contempt which takes place outside the 
court and which is not an immediate obstruction of the adminis- 
tration of justice (whatever that, properly interpreted, may 
mean); but in the sense that the law is represented by the deci- 
sions of the courts, it is lawful for federal courts so to deal with 

8 This statement is paraphrased from ibid., p. 202. 

182 Toledo Newspaper Company v. U.S., 247 U.S. 402. 

83 Frankfurter and Landis, Harvard Law Review, XXXVII (1924), 1029-38, 
referring to U.S. v. Craig, 279 Fed. goo. 

184 Op. cit., chap. ix, passim. The interested student will do well to read carefully 
the whole of this admirable book. 


185 Op. cit., passim. 
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contempt committed outside the court. Not only are the decisions 
in the labor cases in line with this latter statement™ but those 
which are not labor cases are in harmony with it as well. It is the 
belief of Sir John Fox that the whole of this line of decisions re- 
quires reconsideration."*’,“* But, in the federal courts at least, the 
practice of dealing in a summary manner with contempts com- 
mitted outside the court is so well established that no judicial 
reconsideration is likely; so that whatever reconsideration takes 
place, if and when it does take place, almost certainly will occur 
in the houses of Congress. 

Contempt by persons without knowledge.—In practically all of the 
cases which have helped to establish the practice of summary 
treatment of contempt outside of court, the contempts have been 
committed or have been alleged to have been committed by per- 
sons who had knowledge of the fact that they were acting with 
relation to some order, process, decree, or other process of court. 
In fact, the leading cases nearly all involve the publication of 
libelous matter; and, since parties to suits who disobey decrees are 
ipso facto chargeable with notice of the proceedings, orders, and 
decrees in those suits, there remains only to consider the jurisdic- 
tion of the federal courts to deal summarily with strangers who 
commit contempts without knowledge.” In the Supreme Court 
reports there is only a single case in which this issue appears to 
have been raised during the period under discussion. That case 
was Wilson v. State of North Carolina.’*” There had been a quo 
warranto proceeding to oust a state officer. A judgment of ouster 
operated to remove the incumbent and to give title to the office 

186 The labor cases, prior to the Clayton Act, in which contempt outside the court 
has been summarily dealt with are discussed below. So far as reported, they are all 
included in the discussion. 

87 Op. cil., p. 226. 

88 The Clayton Act made provision for the use of juries upon demand of the 
accused in all cases of contempt, if involving a statutory criminal offense. Other- 
wise the prevailing practice may be followed, so far as the Clayton Act is concerned. 
We shall recur to this upon a later occasion. 

89 It seems scarcely arguable that the courts should not be assumed to have 
power to deal in some manner with contempt, even by persons who commit con- 
tempt without knowledge or notice, even when such persons are strangers. 


1% (1897) 169 U.S. 586; 18 Sup. Ct. 435. 
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to the relator. An appeal and supersedeas had been allowed, but 
the relator, without knowledge of these proceedings, broke into 
the office and assumed its duties. It was held that this was not a 
contempt, at least one reason for which is that the court can “see 
no evidence of any inlentional'" contempt on the part of the re- 
lator.”” The relator was not an entire stranger to the proceeding, 
though he was in fact ignorant of the allowance of the appeal and 
supersedeas; and his act was not in fact a disobedience of an order 
of court. In another case the Supreme Court denied a writ of 
certiorari to review a case in which the issue was involved. In a 
teamsters’ strike in Chicago, in 1905, Garrigan, a city fireman 
without knowledge of an injunction directed to “‘all persons from 
and after the time they shall have knowledge of the issuance of 
this order,”’ did in fact take part in the doing of acts which were 
in terms prohibited by the injunction. He was held guilty of con- 
tempt in the trial court;’” but the judgment was reversed by the 
Circuit Court of Appeals upon the ground that there was no 
showing that he had knowledge of the decree." 

The inference to be drawn from the denial of certiorari, of 
course, is not to be taken as conclusive; but when this result is 
coupled with the North Carolina case discussed above, and when 
we can find no words of the Supreme Court to the contrary, it 
seems fair to assume that there is no jurisdiction to punish for 
contempt strangers who without knowledge commit acts which 
in fact violate the decrees of courts or interfere with the adminis- 
tration of justice. The reported federal cases in the period bear 
this out. In Re Reese, an injunction had been issued restraining 
named persons and all persons who, “being citizens of Kansas,” 
should aid them. Reese was convicted of contempt for disobeying 
this order; but a writ of habeas corpus was granted upon showing 
that Reese was not a party to the suit by name or a citizen of 
Kansas. Notice of the order had not been served on Reese, but 
it is probable that he acted with knowledge of the decree. In 

‘9 Italics supplied. 

192 141 Fed. 679, Appendix, Case No. 67 (1905). 

93 163 Fed. 16, Appendix, Case No. 67 (1908). Certiorari denied in (1909) 214 
U.S. 514. 

994 Case No. 43 (1900), Appendix. 
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Conkey v. Russel,’®> defendant was not a party to the proceeding, 
but he had actual knowledge of the injunction and of its scope. 
He was held in contempt. In U.S. v. Weber,'® defendants were 
not named in the injunction. They were “other persons”; but 
they had notice of the injunction, and they were held in contempt. 
In U.S. v. Gehr,’” defendant had knowledge of the order and was 
held in contempt. In Castner v. Pocahontas Collieries Company, 
it was said that while lack of knowledge of the decree did not 
deprive the court of jurisdiction in contempt, it is a matter of 
defense to the merits of the case. In Ex parte Richards, de- 
fendants were strangers who almost certainly acted with knowl- 
edge of the decree; but some who could not read the notices posted 
were discharged because of lack of knowledge. In Garrigan v. 
U.S., we have seen*” that defendant was discharged for lack of 
knowledge of the decree. The court said, “Contempt cannot be 
committed without information that such authority [of the courts] 
has been exercised in the issuance of an injunction. From these 
cases it will sufficiently appear that strangers without knowledge 
of the decree or of the fact that they are obstructing the adminis- 
tration of justice are not to be held in contempt. 

Who are parties?—Parties to suits are generally chargeable with 
knowledge of decrees,” and they may be dealt with summarily.?% 
It remains to inquire whether, by merely naming persons, or by 
naming a general class of persons, all persons named or all persons 
who belong to the class or classes named may thereby be made 
parties to suits so that they may be dealt with summarily even 


95 Case No. 47 (1901), Appendix. Decree was aflirmed by C.C.A., Case No. 


47a (1902). 
196 Case No. 49 (1902), Appendix. 199 Case No. 53 (1902), Appendix. 
197 Case No. 51 (1902), Appendix. 20 P. 204, nn. 192 and 193, supra. 


18 Case No. 52 (1902), Appendix. 

at The other labor cases in the period which bear this out are Puget Sound Trac- 
tion, Light & Power Co. v. Lawrey, Case No. 93 (1913), and Sona v. Aluminum 
Castings Co., Case No. 98 (1914). 

12 This principle was not pushed so far as to include one who was “quasi” a 
party, in Wilson v. North Carolina, n. 194, supra. but it is usually followed. 

23 This proposition is implicit in practically all of the contempt cases. No dis- 
tinctions are made between parties with knowledge and strangers with knowledge. 
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when they act without actual knowledge of the fact that their con- 
duct is an obstruction of the process of administration of justice. 
If they can so be made parties, then the distinction between 
strangers and parties is almost if not quite artificial and subject 
to almost complete disregard by the courts. If they cannot be so 
treated, the distinction is a real one and of some value to strangers 
who in fact act without knowledge. 

During the period which we are considering there are no re- 
ported decisions of the Supreme Court upon this issue; but there 
are a number of opinions of the inferior federal courts which throw 
some light upon it. 

In Re Reese,*** defendant was not a member of the class of per- 
sons designated as subject to the decree—he was not a “citizen 
of Kansas.’’ But in considering whether or not he could be held 
in contempt, it is suggested that he could have been made a 
party, either if some class to which he did belong and which was 
subject to the court’s jurisdiction had been named in the order, or 
if he had been a member of the class which was named.” In 
Allis Chalmers Co. v. Iron Molders, it is said that while an un- 
incorporated association is not subject to fine for contempt, yet 
it may be enjoined by name in order to get notice of the proceed- 
ings to members of the association; but it was held, in accordance 
with federal equity, Rule 48, that members of the association 
without actual knowledge of the decree could not be held in con- 
tempt, the court following the rule of Employers’ Teaming Co. v. 
Teamsters." In spite of the suggestion of Re Reese (noted above) 
to the contrary, we cannot find any instance in which a defendant 
has been held guilty of contempt who was made a party by inclu- 
sion in a general class and who violated a decree without knowl- 
edge of it. Thus the distinction between parties to suits and those 

24 N. 194, Supra. 

25 Citing a number of state and federal cases which are not labor cases (98 Fed. 
at 986-87). 

2 Case No. 74 (1906), Appendix. 

27 Case No. 67 (1905), Appendix. But it must be recalled that in that case the 
injunction was directed to ‘all persons whomsoever from and after the time they 
severally have knowledge of the issuance of this order,”’ and that one defendant was 
eventually discharged on the ground that he had no knowledge of the order. 











THE FEDERAL COURTS AND ORGANIZED LABOR = 207 


who are not parties and who act without knowledge of the decree 
is a real one, so far as it concerns persons named as members of 
some designated class. 

But what of the question whether one who is not named as a 
party to the original proceeding may be named in the decree and 
held guilty of contempt even though he act without knowledge of 
the decree? In Scott v. Donald it was held that when there is 
no charge of conspiracy between defendants named and other un- 
known persons an injunction should be limited to those made 
parties to the suit. But this is of no practical importance in the 
labor-injunction cases, because conspiracy is or may be involved 
in one way or another in practically every labor-injunction case. 
If conspiracy consists of combining to do an unlawful act and if 
the act enjoined, no matter who is named in the injunction, is an 
unlawful act, then combining to do the act is a conspiracy, no 
matter whether those who combine were defendants or named in 
the decree or not. Which leaves us just where we were. The real 
question seems to be whether or not one may be guilty of con- 
spiracy when he is a member of a combination to do an act which 
he does not know to have been prohibited. The only case in our 
period which answers this question even indirectly is Ex parte 
Richards.” There were two classes of defendants. One group, the 
court was convinced, knew of the injunction but did not realize 
that what they were doing was in violation of it. These men were 
held technically guilty of contempt; but because of their protesta- 
tions that they did not intend to act unlawfully, the court let 
them off with a nominal fine of five dollars each. The other group 
was made up of men who were not served with the injunction and 
who could not read. The court did not believe the members of the 
second group to have had knowledge of the injunction’s content, 
and it discharged them. “The court not only does not desire, but 
it would be extremely sorry, to punish any one who, without a 
knowledge of its restraining order, did acts which with knowledge 
of the same would be violations of the order.’ This, of course, 
does not say in so many words that the court has no power to 

8 (1897) 165 U.S. 107; 17 S.C. 262. 


29 Case No. 53 (1902). 
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punish such persons as were not parties and had no knowledge; 
and it may well be, in view of the lenient attitude of the court with 
respect to the other group of men, that it is merely acting leniently 
with the second group. In every other case in the period defend- 
ants in contempt proceedings were parties, or had knowledge or 
notice of the injunction which was violated, or had been included 
as a party by membership in a specified class of persons. And the 
broadest class designation was that of “all persons whomsoever 
from and after the time they severally have knowledge of the issuance 
of this order.”’ Here is another indication that the courts consider 
knowledge of the injunction by one not a party to the original 
proceeding is essential before contempt can be shown for violation 
of the order. 

Contempt of unlawful decrees —Of not infrequent importance is 
the question whether one may be held guilty of contempt upon 
violation of a decree which has not been issued in accordance with 
law. There are two aspects to this problem, both of which were 
raised in U.S. v. Agler.*° The defense to contempt proceedings 
was twofold. First, it was urged that the court which issued the 
injunction had no jurisdiction to issue it; that the injunction was 
therefore void; and that violation of a void injunction could not 
be punished as contempt. Second, it was urged that the bill which 
petitioned the injunction was demurrable upon the merits; and 
that disregard of the injunction issued upon the bill was not an 
unlawful act and not punishable as contempt. The first point was 
not settled in this case, because it was decided that the court did 
have jurisdiction under the Sherman Act. The second point was 
not settled either, since it was held that the bill was not demurra- 
ble upon the merits. But the court does in a dictum make a state- 
ment about the second point. The court is aware of no authority 
“in which it has ever been held that a man who was enjoined and 
had violated the injunction could escape punishment by alleging 
that, at the time the writ of injunction was issued, the bill was 
demurrable.” In the Debs injunction case,” the inquiry as to the 
second point above was carried still farther. In a proceeding for 
contempt, defendants alleged that there was no jurisdiction and 

210 Case No. 28 (1894). 2 Case No. 35 (1894). 
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that, even if there was jurisdiction, certain errors in procedure 
made the decree invalid. It was held, in the first place, as in the 
Agler case, that jurisdiction was founded upon the Sherman Act. 
In the second place, it was held that when a court has jurisdiction 
to issue an injunction, and when it does not exceed its powers by 
going beyond its jurisdiction, no irregularity or error in procedure 
or in the order itself can justify disobedience of the writ. Again, 
in Ex parte Haggerty,” there was a petition for a writ of habeas 
corpus, based upon an allegation of want of jurisdiction; but juris- 
diction having been found upon the proceedings upon the petition, 
the writ was denied. In Schwartz v. U.S." it appeared that since 
the acts had been done by defendant the decree had been modified 
so as not to forbid the acts which he had done; but it was held 
that since the court had jurisdiction to issue the order, violation 
of it may be punished as contempt. In Scoric v. U.S.,7"4 too, it was 
said that if defendant had asked for modification of the order, it 
would have been made; but it was too late to ask it or to be ex- 
cused by it after the order had been violated. Defendant was held 
in contempt. In most of the cases the first inquiry to which the 
courts address themselves is whether or not there was jurisdiction 
to issue the order which has been violated. Though no case has 
been found in the labor group in which defendant has been de- 
clared not guilty of contempt though he violated an order which 
was issued without jurisdiction, there are four federal cases**S 
and many state decisions to this effect; but when the question of 
jurisdiction has not yet been decided, a temporary restraining 
order is valid until the question has been decided, even though it 
should be finally determined that there is no jurisdiction. 

Thus lack of jurisdiction in a federal circuit court of a petition for habeas 
corpus, or in the supreme court of the appeal from an order denying the writ, 


does not enable persons t. disregard without liability to process for contempt 
an order of the supreme court staying all proceedings and retaining custody 


42 Case No. 50 (1902). 413 Case No. 97a (1914). 
444 Case No. 97) (1914). 
45 13 C.J. 14, n. 17. [Brougham v. Oceanic Steam Nav. Co., 205 Fed. 857; In re 


Johnson, etc., Lumber Co., 151 Fed. 207; U.S. v. Atchison, etc., Ry., 142 Fed. 176; In 
re Monroe, 46 Fed. 52]. 
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of the appellant pending the appeal, since the court necessarily has jurisdic- 
tion to decide whether the case is properly before it.?" 


We are therefore justified in the statement that lack of jurisdic- 
tion to issue an order is a valid defense to a proceeding in con- 
tempt for violation of such order; but that irregularities of proce- 
dure, errors of law, or demurrability of the bill do not excuse 
violation of the order. And it is contempt to violate a preliminary 
order put into effect as a means of maintaining the status quo 
until the preliminary question of jurisdiction has been deter- 


mined.?"7 
The issues which were set out on pages 199 f. have been resolved 


as follows: 

1. Contempt proceedings are properly held before the court in contempt of 
which the contemptuous acts are alleged to have been committed. 

. Persons who are neither officers of court nor parties to suit, and who have 
no knowledge of the decree, probably may not be punished for contempt in 
violating the decree; but those who have knowledge of the decree may be 
so punished whether or not they realize that they are violating the order. 

3. At common law, issues of contempt by strangers may be tried summarily. 

4. One may not be made a party by merely naming him in a decree, so as to 
charge him with notice and hold him in contempt if he violates the decree 
without notice. (If he has notice, it seems not to matter whether or not 
he is a party.) 

. Lack of jurisdiction to issue an order is a good defense for the violation of 
such order; but mistakes of law or errors of procedure are not. 


N 


wn 


With the exception of the rule numbered 4 above, all of these 
principles were established by decisions outside the labor field. 
The labor decisions merely conform to the established law. 

There remain for examination the constitutional right to a jury 
trial in contempt cases and certain considerations related to the 
distinction between civil and criminal contempt. These matters 
are reserved for treatment at a later time. 

Jay FINLey Curist 


[To be continued] 


#6 (U.S. v. Shipp in (1906), 203 U.S. 563; 27 S.C. 165.] 
217 Note here again the analogy to an act in resistance to arrest. 
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Banking Ratios. By Horace SEcrist. Stanford University Press, 

1930. Pp. xlv-+608. $10.00. 

The author points out that this book is for reference and not to be 
read as a text. As a reference the book fills a useful place. 

Prior to this book the author had produced an elaborate and com- 
prehensive study of Banking Standards under the Federal Reserve 
System—A Study of Norms, Trends, and Correlations of Assets, De- 
posits, Expenses, and Earnings of Member Banks. 

The first study revealed processes for the member banks of the 
country as a whole, and certain processes particularly for the member 
banks in the Boston and New York Federal Reserve Districts. 

In this study the author summarizes the standards and interrela- 
tions of bank operations for national banks, by cities, for the country 
as a whole and for the member banks in the Twelfth District, and par- 
ticularly for the state of California. 

The author believes that confidence in these standards is justified 
for the following reasons: ‘‘1. The standards and interrelations are 
repeated from year to year, from group to group, and from place to 
> ee the measures of the precision of the standards and the 
relationships; and 3, the manner in which they accord with common 
sense.” 

The experiments carried out with the data from three Federal Re- 
serve Districts confirms the unmistakable relationships between series 
of data in banking operations. Knowing these facts these data may 
serve as valuable guides for the formulation of banking policies. 

The author states that the following conditions tend to be normal 
for banks viewed collectively: “Positive correlation or direct associa- 
tion of ratios of (1) gross earnings, total expenses, and net earnings to 
earning assets with loans and discounts to earning assets; (2) gross 
earnings, total expense, and net earnings with demand deposits either 
to earning assets or total deposits; (3) total expense to gross earn- 
ings; and (4) net earnings to gross earnings. On the other hand, for 
banks similarly viewed, negative correlation or inverse association ob- 
tains for ratios of (1) gross earnings, total expense, and net earnings 
with ratios of time deposits either to earning assets or to total deposits; 
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and (2) net earnings ratios with ratios of total deposits to earning 


] 


assets.’ 

Translating these conclusions into rules for bank management, 
banks should strive to secure “‘1. relatively high ratios of loans and 
discounts to earning assets; 2. relatively high ratios of demand deposits 
to total deposits or to earning assets; and 3. relatively high ratios of 
gross earnings to earning assets. On the contrary they should avoid 
in so far as is possible, having 1. relatively high ratios of total deposits 
to earning assets; and 2. relatively high ratios of time deposits to 
earning assets or to total deposits.” 

The study the author states is a report not a prophecy. It is a record 
of experience tested in the laboratory of practical banking. While the 
author recommends the study as a report of conditions as they have 
been in the past he points out the possibility of change. 

Because banking does not lend its business easily to experimenting, 
these rules will probably hold until new rules or new ratios have been 
obtained by the slow process of slow adjustments over a long period 
of time. If new ratios do grow out of the slow adjustments of time they 
will probably be as much the results of changes in business and eco- 
nomic conditions as in the strictly banking processes. 

Space will not permit a full report of the conclusions drawn by Dr. 
Secrist in his thorough statistical analysis and the working out of the 
ratios of banking practice. But the book will prove a practical source 
of information for the analysis department of any city bank, and an 
indispensable reference book for bank examiners and bank officers. 

The book represents one of the most painstaking studies of the vast 
resources in bank statistics made available in modern banking litera- 
ture. 

The author has made real contributions, as pointed out, toward the 
understanding of the proper banking ratios and successful rules of 
management as well as establishing rules the investigator and examiner 
can apply. More studies of this kind are needed to aid the student of 
banking theory. — 
UNIVERSITY OF ILLINOIS 


Department Stores. By Boris Emmet. Stanford University Press, 
1930. Pp. 214. $4.00. 
In the mass of rapidly accumulating printed material in retailing, 
this book is one of the few real contributions. As the title indicates, 
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the writer confines himself to department stores, with some considera- 
tion of chains in the dry goods and apparel field under the caption of 
“New Retailing.”” With the conventional material portraying the oper- 
ating advantages and services reduced to a few paragraphs, the reader 
is introduced to the main purpose of the book, namely, “a correct 
diagnosis of causes responsible for present maladies of department 
stores” with the hope of contributing ‘‘something of value to a correct 
understanding of possible remedies.” 

Part I, wherein present practices and methods are subjected to 
merciless criticism, is unquestionably the best section of the book. 
The absence of “directive talent with hard business sense, capable of 
modifying, coordinating and directing the activities of the technicians 
and specialists” is claimed to be responsible for the present maladies. 
The decline in the “effectiveness of department store retailing” is at- 
tributed to such factors as service excesses, ruthless local competition, 
high turnover of executives, the practice of placing inefficient relatives 
in key positions, overorganization, etc. The constantly mounting 
operating expenses are explained by the author as a failure to recog- 
nize that “‘style and services are wanted only at a price.”” The conclud- 
ing chapters of Part I present a well-balanced evaluation of store 
mergers and group buying along with an appraisal of the chain develop- 
ment in the ready-to-wear and accessory field. 

The author asserts that department stores were hesitant to follow 
declining price levels and rightly condemns the practice of featuring 
lower prices as “‘specials.”” ‘The slightest reflection should have led 
to the conclusion that lower prices must become regular, not special, 
in view of the conditions in the commodity market.” This subject 
might well have been given more consideration. Notwithstanding au- 
thoritative opinions to the contrary, the most casual observation of 
retail advertising offers convincing proof that retailers generally have 
overlooked the necessity of educating the consuming public to new 
price standards of value. Equally unsound is the practice of some re- 
tailers to resort to higher markup percentages to offset the lower dollar 
margin on a smaller volume. In the present period of readjustment, 
opportunities for long margins may be offered but with the stabiliza- 
tion of price it is very doubtful if such a program will endure. The 
dollar margin must be realized largely through more efficient methods. 
Markup, however, will conform more closely to the cost of handling 
each individual item. 

Parts II and III consist of statistical material gathered from such 
sources as the Harvard Bureau of Business Research, Ohio State 
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Bureau of Business Research, and the National Retail Dry Goods 
Association. Although the material will not be new to the department 
store executive, Mr. Emmet’s analysis presents a stimulating chal- 
lenge. In this connection, research agencies might well consider the 
possibility of reporting the range of variation along with the conven- 
tional average or common figure. 

The principal value of the book is its convincing support of the 
thesis that “‘new points of view are imperative and radical thinking on 
matters of policy and methods of organization is necessary if retailers 
are to effect a change in the trend of their business.”” The department 
store executive will recognize a grim reality in Mr. Emmet’s picture of 
present maladies. To this extent the book contributes to a better 
understanding of the difficulties, but unfortunately the remedies are 
not included except for a restatement of basic principles in general 
terms. This, however, is no reflection on the value of the book, but 
rather suggests the needs of a companion volume. 

R. B. ALSPAUGH 
UNIVERSITY OF CHICAGO 


Stabilization of the Petroleum Industry. By LEONARD M. LoGan, 
Jr. Norman: University of Oklahoma Press, 1930. Pp. 1-243. 


Efforts toward stabilization have been retarded by a number of 
factors which must be overcome or improved before any measure of 
success can be obtained. The institution of property rights, the transi- 
tory nature of oil and gas, the competitive system, the fear of an early 
exhaustion of the supply, the natural acquisitiveness of man, and state 
and federal legislation forcing production on public lands are the pre- 
dominating unstabilizing factors affecting the industry. Overcapitali- 
zation and the pressure to pay dividends have forced executives to fol- 
low individualistic policies detrimental to the welfare of the industry 
as a whole. 

The first six chapters are devoted to the background of the problem. 
Logan imakes clear that the combination of subdivided ownership 
and archaic law sets the tempo in this country and constitutes a 
serious obstacle to the orderly and efficient production of petro- 
leum. A non-technical discussion gives the reader not familiar with 
the industry an understanding of production methods and prob- 
lems. The services of the geologist, the application of geophysical 
methods, cost of drilling, improvements in technique and efforts 
at oil conservation are discussed in simple language. The chapter 
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on “‘Petroleum—Demand, Supply, and Price” wherein such topics as 
marketing methods, price determination by large integrated com- 
panies, price variation between areas, basis of prices for petroleum 
products, storage of petroleum and petroleum products, estimates of 
future supply, and the theory of value regarding petroleum, presents 
clearly the factors operating in a highly competitive industry. 

The succeeding four chapters are devoted to a discussion of the 
details of the various attempts at stabilization. Efforts to restrict pro- 
duction arose in the early days of the industry. The government, the 
public, and the industry have made innumerable attempts, suggested 
plans, and provided incentives to restrict production, yet overproduc- 
tion and its many attendant ailments confront the industry today as 
never before. 

Two plans for regulating production have been put into effect in 
certain places with varying results. These two plans are proration and 
unit operation. Logan defines, discusses, and evaluates them. Prora- 
tion has no connection with producing methods but is a term applied to 
the efforts to allocate the amount of oil which may be taken from any 
given producing area by the operators in that area upon a pro-rata 
basis. Unit operation is the development of the oil pool—not small 
parts of the pool—by unified methods of procedure. Under ideal unit 
operation, the entire oil pool would be operated as a whole, both as 
to working and royalty interests. It does not imply sole ownership or 
single management though results are more conveniently attained 
when these conditions are present. The impression has been prevalent 
among oil men that an attempt to curtail production under any prora- 
tion or unit operating agreements would result in prosecution under 
the Sherman Anti-Trust Laws. The feeling is equally widespread 
among oil executives that the oil industry would never have got into 
the present “‘jam”’ if it had not been barred from remedial action by 
the uncertainty of the laws with regard to co-operative action. The 
effect of the Sherman Anti-Trust Laws, designed to prevent monop- 
olies and insure competition, has resulted in the most destructive sort 
of competition in the oil industry. Lack of co-operation due to the 
uncertainty about the laws has resulted in overproduction which forces 
distress sales of crude and refined products at a loss to the producers 
and with a waste of irrevocable gas energy and potential recovery of 
oil. 

R. T. WILLIAMS 

UNIVERSITY OF CHICAGO 





